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· DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
 
FOR
 

ARBOLEDA RANCH
 

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 
FO~ ARBOLEDA RANCH is made as of the day of ,20__, by 
JO~EPH CARL HOMES, LLC, an Arizona limited liability company ("Dec1aranf'), and 
ARBOLEDA RANCH 31, LLC, an Arizona limited liability company ("Developer"). 

ARTICLE 1 

DEFINITIONS 

Unless otherwise defined, the following words and phrases when used in this 
DeClaration shall have the meanings set forth in this Article. 

1.1 "Annual Assessment" means the assessments levied against each Lot, and 
the· Owner thereof, pursuant to Section 6.2 of this Declaration. 

1.2 "Annual Budget" has the meaning set forth m Section 6.2.1 of this 
De~laration. 

1.3 "Architectural Committee" means the committee of the Association to be 
created pursuant to Section 5.10 of this Declaration. 

! 

! 

1.4 "Architectural Committee Rules" means any rules and guidelines adopted 
by!the Architectural Committee pursuant to Section 5.10 of this Declaration, as amended or 
sUIDPlemented from time to time. 

1.5 "Areas of Association Responsibility" means (a) all Common Area, 
including, without limitation, Tracts A, B and C as shown on the Plat, and all improvements

, 

thereon, including, without limitation, mailboxes, entry gates and entry features, as well as 
thG( landscape strip from back of City sidewalk to the theme wall along the 28th St. 
co~unity boundary, except for (1) any portions thereof which any governmental entity is 
m~ntaining or is obligated to maintain, and (2) such portions thereof as Owners may be 
obligated to maintain, repair and/or replace pursuant to the terms of this Declaration or of 
anpther document executed by Declarant or the Association and recorded with the County 
Recorder of Maricopa County, Arizona subsequent to the recordation of this Declaration; 
(b) all walls which border a Common Area except for routine maintenance, repair, cleaning 
and painting of the side of such wall facing an Owner's Lot, which routine maintenance, 
rewair, cleaning and painting shall be the responsibility of the Owner of the Lot; provided, 
ho~ever, that all wrought iron portions of such walls shall remain an Area of Association 
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Re~pQnsibility; (c) the sidewalk situated on each Lot and the landscape strip between the 
sid¢walk and the back of the curb; (d) any portions of Lots on which the entry gates or 
re14ted equipment are located; and (e) all land, and the Improvements situated thereon, 
loc~ted within the boundaries of a Lot which the Association is obligated to maintain, repair 
and replace pursuant to the terms of any document executed by Declarant or the Association 
an4 recorded with the County Recorder of Maricopa County, Arizona subsequent to the 
recprdation of this Declaration. 

i 1.6 "Articles" means the Articles of Incorporation of the Association, as" 
am~nded from time to time. 

1.7 "Assessment" means an Annual Assessment or a Special Assessment. 

: 1.8 "Assessment Lien" means the lien created and imposed by Article 6 of this 
Deparation. 

! 1.9 "Assessment Period" means the period set forth in Section 6.6 of this 
De9laration. 

I 

: 

: 1.10 "Association" means Arboleda Ranch Homeowners' Association, an 
I 

Arilzona nonprofit corporation, and its successors and assigns. 
I 

. 1.11 "Association Rules" means any rules adopted by the Board pursuant to 
Sedtion5.3 of this Declaration, as amended from time to time. 

1.12 "Board" means the Board of Directors of the Association. 

1.13 "Bylaws" means the Bylaws of the Association, as amended from time to ,. 
time. 

. 1.14 "Common Area~' means (a) Tracts A, B and C shown on the Plat, and (b) 
any other land, together with all Improvements situated thereon, which the Association at 
ani time owns in fee or in which the Association has a leasehold interest for as long as the 
As~ociation is the owner of the fee or leasehold interest. 

1.15 "Common Expenses" means expenditures made by or financial liabilities of 
theiAssociation, together with any allocations to reserves. 

1.16 "Declarant" means Joseph Carl Homes, LLC, an Arizona limited liability 
cOJ+lpany, and any Person to whom it may expressly assign any or all of its rights as 
Deblarant under this Declaration by an instrument recorded with the County Recorder of 
Maricopa County, Arizona. On the date of the recordation of this Declaration, the Lots 
are: owned by Developer subject to an option to purchase in favor of Declarant and, 
acqordingly, Declarant is considered the Owner of the Lots. In the event said option 
tedninates prior to Declarant's purchase of all of the Lots (excluding any Lot(s) which 
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ma~ subsequently be excluded from said option), the rights of Declarant as Declarant 
he~eunder shall be deemed automatically assigned to Developer and this sentence shall 
co~stitute the express recorded assignment contemplated by this first sentence of this 
Se(ttion 1.16, with Developer to have no liability for the obligations of Declarant which 
ac~rue prior to the effective date of the deemed assignment, and Declarant shall become a 
Designated Homebuilder 

1.17 "Declaration" means this Declaration of Covenants, Conditions, and 
Re$trictions, as amended from time to time. 

1.18 "Designated Homebuilder" means any homebuilder owning one or more 
Lots and designated as a Designated Homebuilder in a document executed and 
ac1{nowledged by Declarant and recorded with the County Recorder of Maricopa County, 
Arijzona. 

i 1.19 "Developer" means Arboleda Ranch 31, LLC, an Arizona limited liability 
company, and any Person to whom it may expressly assign any or all of its rights as 
Derelopet: under this Declaration by an instrument recorded with the County Recorder of, 
Mtiricopa County, Arizona. 

I 

, 1.20 "First Mortgage" means any mortgage or deed of trust on a Lot which has 
pri6rity over all other mortgages and deeds of trust on the same Lot. 

1.21 "First Mortgage~" means the holder or beneficiary of any First Mortgage. 

1.22 "Improvement" means any building, fence, wall, gazebo or other structure, 
an):' swimming pool, any playground or other recreational equipment, any road, driveway, 
or ~arking area or any tree, plant, shrub, planter, sculpture, monument or sign or any grass 
or ~ther landscaping or hardscaping improvements of any type or kind, whether in the front, 
rear, or side yard of a Lot. 

I 1.23 "Lessee" means the lessee or tenant under a lease, oral or written, of any Lot 
incfuding an assignee of a lease. 

1.24 "Lot" means a portion of the Project intended for independent ownership and 
use and designated as a lot on the Plat and, where the context indicates or requires, shall 
indude any Residential Unit, building, structure or other Improvements situated on the Lot. 

1.25 "Member" means any Person who is a member of the Association. 

, 1.26 "Owner" means the record owner, whether one or more Persons, of 
beneficial or equitable title (and legal titIe if the same has merged with the beneficial or 
eq~itable title) to the fee simple interest of a Lot, provided, however, in tile event tile record 
owf1er has granted Declarant or a Designated Homebuilder the option to purchase a Lot, 
De~larant or the Designated Homebuilder shall be considered the Owner of the Lot for so 
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l0l:lg as the option remains in effect. Owner shall not include Persons having an interest in a 
L~t merely as security for the performance of an obligation or a Lessee. Owner shall 
inClude a purchaser under a recorded contract for the conveyance of real property subject to 
th~ provisions of A.R.S. § 33-741, et seq. Owner shall not include a purchaser under a 
purchase contract and receipt, escrow instructions or similar executory contract which is 
in~ended to control the rights and obligations of the parties to the executory contract pending 
th~ closing of a sale or purchase transaction. In the case of Lots subject to a deed of trust 
pursuant to A.R.S. § 33-801, et seq., the Trustor shall be deemed to be the Owner. In the 
cafe of Lots the fee simple title to which is vested in a trustee pursuant to a subdivision trust 
alteement or similar agreement, the beneficiary of any such trust who is entitled to 
possession of the trust property shall be deemed to be the Owner. 

1.27 "Person" means a natural person, corporation, limited liability company, 
business trust, estate, trust, partnership, association, joint venture, government, 
go~ernmental subdivision or agency, or other legal or commercial entity. 

I "I' 

. 1.28 "Plat" means the Final Subdivision Plat for Arboleda Ranch recorded in 
B~ok 966, Page 35, in the records of the Maricopa County, Arizona Recorder, and all 
anb.endments, supplements, affidavits of correction and other modifications thereto. , 

, 1.29 "Project" or "Property" means the real property described on Exhibit A 
att~ched to this Declaration together with all Improvements located thereon. 

1.30 "Project Documents" means this Declaration, the Articles, the Bylaws, the 
Association Rilles and the Architectural Committee Rilles. 

I 

1.31 "Purchaser" means any Person, other than Declarant or Developer or a 
Designated Homebuilder, who by means of a voluntary transfer becomes the Owner of a 
Lo~, except for: (a) a Person who purchases a Lot and then leases it to Declarant or a 
Designated Homebuilder for use as a model in connection with the sale or lease of other 

I 

L~ts (until such time as the lease terminates); or (b) a Person who, in addition to purchasing 
a rlot, is assigned any or all of Declarant's or Developer's rights under this Declaration. 

, 1.32 "Recording" means placing an instrument of public record in the office of 
th~ County Recorder of Maricopa County, Arizona, and "Recorded" means having been so" 
plqced of public record. 

1.33 "Resident" means each individual residing in any Residential Unit. 

1.34 "Residential Unit" means any building, or portion of a building, situated 
uppn a Lot and designed and intended (with the Lot) for independent ownership and for use 
an~ occupancy as a residence. 

1.35 "Special Assessment" means any Assessment levied and assessed pursuant 
to ~ection 6.5 or 7.5.1. 7 of this Declaration. 
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1.36 "Visible From Neighboring Property" means, with respect to any given 
object, that such object is or would be visible to a natural person six feet tall, standing at 
ground level on any part of any other Lot or Common Area. 

. 1.37 "Work" means any construction, erection, installation, addition, alteration, 
repair, change, replacement or other work. 

ARTICLE 2 

PLAN OF DEVELOPMENT 

2.1 Property Subject to the Declaration. Developer is the record owner and 
Declarant is the Owner of the Property, and Declarant and Developer intend by this 
Deblaration to impose upon the Property mutually beneficial restrictions under a general 
plain of development and desire to provide a flexible and reasonable procedure for the 
overall development of the Property and to establish a method for the administration, 
m~intenance, preservation, use and enjoyment of the Property. Declarant and Developer 
hetteby declare that all of the Property shall be held, sold, used and conveyed subject to the 
ea~ements, restrictions, conditions and covenants set forth in this Declaration which are for 
th~ purpose ofprotecting the value and desirability of and which shall run with the Property. 
Ddclarant and Developer further declare that this Declaration shall be binding upon all 
Persons having any right, title or interest in the Property or any part thereof, and their

I 

su¢cessors, successors in title and assigns and shall inure to the benefit of each Owner 
th~reof. By acceptance of a deed or by acquiring any interest in any of the property subject, 
to ~is Declaration, each Person, for himself, herself or itself, and for his, her or its heirs, 
personal representatives, successors, transferees and assigns, binds himself, and his, her and 
its I heirs, personal representatives, successors, transferees and assigns, to all of the 
pr(jlvisions, restrictions, covenants, conditions, rules, and regulations now or hereafter 
imposed by this Declaration and any amendments thereof. In addition, each such Person by 
so ! doing thereby acknowledges that this Declaration sets forth a general plan for the 
deyelopment, sale, lease and use of the Property and hereby evidences his, her or its 
agfeement that all the restrictions, conditions, covenants, rules and regulations contained in 
this Declaration shall run with the land and be binding on all subsequent and future Owners, 
gr<lntees, purchasers, assignees, lessees and transferees thereof. Furthermore, each such 
Person fully understands and acknowledges that this Declaration shall be mutually 
berteficial, prohibitive and enforceable by the Association and all Owners. Declarant, and 
his, her and its successors, assigns and grantees, covenants and agrees that the Lots and the 
mJmbership in the Association and the other rights created by this Declaration shall not be

I
separated or separately conveyed, and each shall be deemed to be conveyed or encumbered 
with his, her or its respective Lot even though the description in the instrument of 
conveyance or encumbrance may refer only to the Lot. 

." 
2.2 Disclaimer of Implied Covenants. Nothing contained in this Declaration 

and nothing which may be represented to a purchaser by real estate brokers or salespersons 
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or pthers shall be deemed to create any implied covenants, servitudes or restrictions with 
respect to the use of the Property. 

ARTICLE 3 

USE RESTRICTIONS 

3.1 Architectural Control. 

, 3.1.1 No excavation or grading work shall be performed on any Lot without 
thel prior written approval of the Architectural Committee. 

I 

i 3.1.2 No Improvement which would be Visible From Neighboring Property 
sheill be constructed, erected, installed, placed or maintained on any Lot without the prior 
written approval of the Architectural Committee. No Work which in any way alters (a) the" 
exterior appearance, including, but without limitation, the exterior color scheme of any part 
of fl Lot, or (b) any Improvement located on a Lot, which in either case is Visible From 
Neighboring Property, shall be made or done without the prior written approval of the 
Ar4hitectural Committee. Any Owner desiring approval of the Architectural Committee for 
Improvements or Work which is or would be Visible From Neighboring Property shall 
su~mit to the Architectural Committee a written request for approval specifYing in detail the 
nathre and extent of the Work which the Owner desires to perform, any fee payable 
put:suant to Section 3.1.6 of this Declaration and any additional information, plans and 
sp~cifications which the Architectural Committee may request. In the event that the 
ArJhitectural Committee fails to approve or disapprove an application for approval within 
forty-five (45) days after the foregoing have been submitted to the Architectural Committee, 
aPIlroval will not be required and this Section will be deemed to have been complied with 
by the Owner who had requested approval of such plans. The approval by the Architectural 
Coinmittee of any Work pursuant to this Section shall not be deemed a waiver of the 
Ardhitectural Committee's right to withhold approval of any similar Work subsequently 
su~~nitted for approval. 

3.1.3 In reviewing plans and specifications for any Work which is subject to 
approval by the Architectural Committee, the Architectural Committee, among other things," 
may consider the quality of workmanship and design, harmony of external design with 
exi$ting structures and location in relation to surrounding structures, topography and finish 
grade elevation. The Architectural Committee may disapprove plans and specifications for 
any! Work which is subject to approval by the Architectural Committee pursuant to this 
Section 3.1 if the Architectural Committee determines, in its sole and absolute discretion, 
that: (a) the proposed Work would violate any provision of this Declaration; (b) the 
proposed Work does not comply with an Architectural Committee Rule; (c) the proposed 
Wdrk is not in harmony with existing Improvements in the Project or with Improvements 
previously approved by the Architectural Committee but not yet constructed; (d) the 
proposed Work is not aesthetically acceptable; (e) tlle proposed Work would be detrimental 
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to 9r adversely affect the appearance of the Project; or (f) the proposed Work is otherwise 
no~ in accord with the general plan of development for the Project. 

· 3.1.4 Upon receipt of approval from the Architectural Committee for any 
Wq>rk, the Owner who had requested such approval shall proceed to perfonn, construct or '. 
do :the Work approved by the Architectural Committee as soon as practicable and shall 
diligently pursue such Work so that it is completed as soon as reasonably practicable and 
within such time as may be prescribed by the Architectural Committee. 

I 3.1.5 Any change, deviation, deletion or addition to the plans and 
sp(jcifications approved by the Architectural Committee must be approved in writing by the 
Ar¢hitectural Committee. 

3.1.6 The Architectural Committee shall have the right to charge a fee for 
rev~ewing requests for approval of any Work pursuant to this Section 3.1, which fee shall be 
pa)iable at the time the application for approval is submitted to the Architectural Committee. 

· 3.1.7 All Improvements constructed on Lots shall be of new construction, 
and no buildings or other structures shall be removed from other locations on to any Lot. 

3.1.8 Notwithstanding anything to the contrary, the provisions of this 
Se¢tion 3.1 do not apply to, and approval of the Architectural Committee shall not be 
re<l1~ired for, any Work done by, or on behalf of Declarant. 

I 3.1.9 The approval required of the Architectural Committee pursuant to this 
Se~tion 3.1 shall be in addition to, and not in lieu of, any approvals or permits which may be 
reqwred under any federal, state or local law, statute, ordinance, rule or regulation. In no 
event shall Declarant, a Designated Homebuilder, the Association, the Architectural 
Coinmittee or any member of the Architectural Committee have any liability for any action 
or inaction by the Architectural Committee or its members, including, without limitation, 
any approval or disapproval of plans by the Architectural Committee. The sole remedy for 
an 'Owner asserting that the Architectural Committee has improperly withheld approval or 
has improperly granted approval shall be an action to compel the Architectural Committee 
to ~ake appropriate action. In no event shall any damages of any nature be awarded against 

I 

DeClarant, a Designated Homebuilder, the Association, the Architectural Committee or any 
melUber of the Architectural Committee of any nature arising from any action or inaction 
des:cribed in this Article 3. 

· 3.1.10 The approval by the Architectural Committee of any Work pursuant to 
thi& Section 3.1 shall not be deemed a warranty or representation by the Architectural 
Cotnmittee as to the quality of such Work or that such Work confonns to any applicable 
bui!~ding codes or other federal, state or local law, statute, ordinance, rule or regulation. 
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i . 3.1.11 The Architectural Committee may condition its approval of plans and 
sp~cifications upon the agreement by the Owner submitting such plans and specifications to:" 
(a)iassure the completion of the proposed Improvements or the availability of funds 
ad~quate to remedy any nuisance or unsightly conditions occurring as a result of the partial 
corppletion of such Improvement, and (b) repair any damage which might be caused to any 
Artea of Association Responsibility as a result of such Work. 

I 

3.1.12 If the plans and specifications pertain to an Improvement which is 
wif:hin an Area of Association Responsibility so that the Association would be responsible 
for.! the maintenance, repair and replacement of such Improvement, the Architectural 
Coimmttee may condition its approval of the plans and specifications for the proposed 
W~rk with respect to the Improvement on the agreement of the Owner to reimburse the 
As$ociation for the future cost of the maintenance, repair or replacement of such 

I

Improvement. 

I 3.2 Temporary Occupancy and Temporary Buildings. No trailer, basement 
(if lillY) of any incomplete building, tent, shack, garage or barn, and no temporary buildings 
or ~trnctures (or buildings or structures under construction) of any kind, shall be used at any 
tirr/e for a residence, either temporary or permanent. Temporary buildings, trailers or other 
st:tictures used during the construction of Improvements approved by the Architectural" 
Coinrnittee shall be removed immediately after the completion of construction, and in no 
event shall any such buildings, trailers or other structures be maintained or kept on any 
prqperty for a period in excess of twelve (12) months without the prior written approval of 
the!! Architectural Committee. 

. 3.3 Nuisances, Construction Activities. No rubbish or debris of any kind shall 
be ~laced or permitted to accumulate upon or adjacent to any Lot, and no odors or loud 
noises shall be permitted to arise or emit therefrom, so as to render any such property or any 
portion thereof, or activity thereon, unsanitary, unsightly, offensive or detrimental to any

I 

oth~r property in the vicinity thereof or to the occupants of such other propelty. No 
co~dition shall be permitted to exist or operate upon any Lot so as to be offensive or 
dettimental to any other property in the vicinity thereof or to its occupants. Normal 
c04struction activities and parking in connection with the building of Improvements on a 
Lo~ shall not be considered a nuisance or otherwise prohibited by this Declaration, but Lots 
shall be kept in a neat and tidy condition during construction periods, trash and debris shall 
not: be permitted to accumulate, and supplies of brick, block, lumber and other building 
materials will be piled only in such areas as may be approved in writing by the Architectural 
Coinmittee. In addition, any construction equipment and building materials stored or kept 
on lany Lot during the construction of Improvements may be kept only in areas approved in' 
writing by the Architectural Committee, which may also require screening of the storage 
are:!lS. 
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i 3.4 Diseases and Insects. No Person shall permit any thing or conditi~m to exist 
up~n any Lot which shall induce, breed or harbor infectious plant diseases or noxious 
insects. 

I 

:
! 

3.5 Antennas. No exterior radio antenna or aerial, television antennas or aerial, 
mi~rowave antenna, aerial or satellite dish, "c.B." antenna or other antenna or aerial of any 
typ~, which is visible from any street or from anywhere in the Property, shall be erected or 
maintained on any Lot or Residential Unit, unless approved by the Architectural 
Cojnmittee; provided, however, "Permitted Devices" (defmed as antennas or satellite 
disres; (i) which are one meter or less in diameter and designed to receive direct broadcast 
sat~llite service; (ii) which are one meter or less in diameter or diagonal measurement and 
de~igned to receive video programming services via multi-point distribution services, (iii)" 
de*gned to receive television broadcast signals, or (iv) any similar antenna or satellite dish, 
the! residential use of which is protected under the Telecommunications Act of 1996 and 
apwlicable regulations promulgated thereunder, as either may be amended from time to time 
(cdllectively 'Telecommunications Laws")) shall be permitted. When permitted by the 
Te~ecommunications Laws, the Architectural Committee may adopt rules and regulations 
requiring Permitted Devices to be placed in specific locations, or screening devices so long 
as 'the restrictions do not impair the installation, maintenance, or use of the Permitted 
De~ices. If an Owner reasonably determines that a Permitted Device cannot be located in 
compliance with such rules without precluding reception of an acceptable quality signal, 
then the Owner may install such Permitted Device in the least conspicuous alternative 
Iodation within the Residential Unit where an acceptable quality signal can be obtained;

I 

provided further that Permitted Devices shall be reasonably screened from view from the 
str~et or any other portion of the Property, and shall be subject to any further rules and 
regulations adopted by the Architectural Committee or Board, establishing a preferred 
hidrarchy of alternative location, so long as the same do not unreasonably increase the cost 
of installation, or use of the Permitted Device. 

3.6 Mineral Exploration. No Lot shall be used in any manner to explore for or" 
to remove any water, oil or other hydrocarbons or minerals of any kind, or, with01Jlt the prior 
written approval of the Architectural Committee, gravel, earth or any earth substance of any 
kllld. 

3.7 Trash Containers and Collection. No garbage or trash shall be placed or 
kept on any Lot except in covered containers of a type, size and style which are approved by 
th~ Architectural Committee or required by the City of Phoenix, Arizona, which containers 
shGl11 be kept in the locations designated for same in the Architectural Committee Rules, 
ex6ept to make them available for collection and then only for the shortest time reasonably 
ne¢essary to effect such collection and in the location designated for collection. All rubbish, 

I 

tra~h, and garbage shall be removed from Lots and shall not be allowed to accumulate 
th~reon. No outdoor incinerators shall be kept or maintained on any Lot. The foregoing 
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pro~isions shall not apply to construction bins used by a Designated Homebuilder during" 
pe~ods of construction by such Designated Homebuilder. 

I 

. 3.8 Clothes Drying Facilities. No outside clotheslines or other outside facilities 
foridrying or airing clothes shall be erected, placed or maintained on any Lot. 

. 3.9 Utility Service. Subject to the provisions of Section 3.5 above, without the 
pritr written approval of the Architectural Committee, no lines, wires, or other devices for 
the, communication or transmission of electric current or power, including telephone, cable 
telclvision, and radio signals, shall be erected, placed or maintained anywhere in or upon any 
Lot unless the same shall be contained in conduits or cables installed and maintained 

I 

unqerground or concealed in, under or on buildings or other structures. No provision of this 
De~laration shall be deemed to forbid the erection of temporary power or telephone 
stn1ctures incident to the construction of buildings or structures approved by the 
Ar4hitectural Committee. 

3.10 Overhead Encroachments. No tree, shrub, or planting of any kind on any 
Lo~ shall be allowed to overhang or otherwise to encroach upon any sidewalk, street, 
pedestrian way or Common Area from ground level to a height of eight (8) feet. 

I 3.11 Residential Use. All Residential Units shall be used, improved and devoted 
exd,lusively to residential use and no trade or business may be conducted on any Lot or in or, 
froin any Residential Unit or other building on the Lot, except that an Owner or other 
Re$ident of a Residential Unit may conduct a business activity within a Residential Unit so 
lon~ as: (a) the existence or operation of the business activity is not apparent or detectable 
by isight, sound or smell from outside the Residential Unit; (b) the business activity 
comQrms to all applicable laws, ordinances and requirements for the Project (including, 
witpout limitation, those pertaining to zoning); (c) the business activity does not involve 
persons coming on to the Lot other than on an infrequent basis nor does it involve the door­
to-~oor solicitation of Owners or other Residents in the Project; and (d) the business activity 
is qonsistent with the residential character of the Project and does not constitute a nuisance 
or It hazardous or offensive use or threaten the security or safety of other Residents in the 
Prdject, as may be determined from time to time in the sole discretion of the Board. The 
terms "business" and "trade" as used in this Section shall be construed to have ordinary, 
get1erally accepted meanings, and shall include, without limitation, any occupation, work or 
activity undertaken on an ongoing basis which involves the provision of goods or services to 
persons other than the provider's family and for which the provider receives a fee, 
cO$pensation or other form of consideration, regardless of whether: (a) such activity is" 
engaged in full or part time; (b) such activity is intended to or does generate a profit; or (c) a 
lic~nse is required for such activity. The leasing of a Residential Unit by the Owner thereof 
sha~l not be considered a trade or business within the meaning of this Section, provided, 
however, no lease shall be of less than an entire Lot and all Improvements thereon. No Lot 
shall be subjected to or used for any timesharing, cooperative, weekly, monthly or any other 
tyPF of revolving or periodic occupancy by multiple owners, cooperators, licensees or 
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tiI~esharing partIcIpants. Notwithstanding the foregoing, Lots owned or leased by 
Dej::larant or a Designated Homebuilder may be used as model homes and for sales and 
corl.struction offices and trailers and parking for the purpose of enabling Declarant or a 
De~ignated Homebuilder to sell Lots within the Property until such time as all of the Lots 

I 

owPed by it have been sold and closed or leased to Purchasers or tenants. 

3.12 Animals. No bird, fowl, poultry, fish, reptile, livestock or other animal may 
be ~ept on any Lot, except that dogs, cats, fish, birds or similar household pets may be kept 
on Ia Lot if they are kept, bred or raised thereon solely as domestic pets and not for, 
cOQ:unercial purposes; provided, however, that in no case shall (a) the number of dogs kept 
on aLot exceed two (2), (b) the number of cats exceed two (2), or (c) the combined number 
of dogs and cats exceed three (3). Animals belonging to an Owner, Lessee, Resident or any 
fanWy member, licensee, tenant or invitee of same must be kept within an enclosure, an 
en~losed yard or on a leash or other restraint being held by a person capable of controlling 
the ,I animal. No animal shall be allowed to make an unreasonable amount of noise or to 
beqome a nuisance. In the event any animal becomes such a nuisance or creates an 
unr~asonable amount of noise, in addition to any other rights and remedies, the Board may 
remove such animal if the Owner fails within a reasonable time to do so upon request by the 
Board. No structure for the care, housing or confinement of any dog, cat, bird, fowl, 

I 

p01:fltry, fish, reptile, livestock or other animal shall be maintained so as to be Visible From 
Ndghboring Property. It shall be the absolute duty and responsibility of each Owner, 
Le~see and Resident to clean up the Property and any abutting streets or property after 
aniil1als belonging to or in the care of such Owner, Lessee, Resident or any family member, 
licelpsee, tenant or invitee of same. 

I 3.13 Machinery and Equipment. No machinery or equipment of any kind shall 
be placed, operated or maintained upon or adjacent to any Lot, except such machinery or" 
eq~pment as is usual and customary in connection with the use, maintenance or 
con$truction of a permitted Improvement (and, in the case of construction, only during the 
period of construction) or such machinery or equipment which Declarant or the Association 
mat require for the operation and maintenance of the Project. 

I 3.14 Signs. No signs whatsoever (including, but not limited to, commercial, 
pol~tical, "for sale", "for rent" and similar signs) which are Visible From Neighboring 
Property shall be erected or maintained on any Lot except: 

3.14.1 Signs required by legal proceedings. 

3.14.2 Residence identification signs provided the size, color, design, content 
and!location of such signs have been approved in writing by the Architectural Committee. 

3.14.3 One (1) "For Sale" sign in compliance with applicable law. 
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f. 
3.14.4 During any period of constmction on Lots by a Designated 

Ho ebuilder, marketing, constmction and directional signs of the Designated Homebuilder 
ap .roved by the Architectural Committee. 

3.14.5 One (1) political sign in accordance with applicable law. 

3.15 Restriction on Further Subdivision, Property Restrictions and Rezoning. 
. No! Lot shall be further subdivided or separated into smaller lots or parcels by any Owner" 

otqer than Declarant, and no portion less than all of any such Lot shall be conveyed or 
traVsferred by any Owner other than Declarant, without the prior written approval of the 
Ar¢hitectural Committee. No further covenants, conditions, restrictions or easements shall 
be irecorded by any Owner, Lessee, or other Person other than Declarant against any Lot 
wi~hout the provisions thereof having been first approved in writing by the Architectural 
Co1nmittee. No application for rezoning, variances or use permits pertaining to any Lot 
sh~ll be filed with any governmental authority by any Person other than Declarant unless the 
apjlication has been approved by the Architectural Committee and the proposed use 
otherwise complies with this Declaration. 

3.16 Vehicles and Parking. 

3.16.1 As used in this Section 3.16, the term "Motor Vehicle" means, 
wh!ether motorized or not, a car, van, truck, sport utility vehicle, recreational vehicle, motor 
ho~e, motorcycle, all terrain vehicle, utility vehicle, pickup truck, other motor vehicle, 
mdbile home, travel trailer, tent trailer, trailer, camper shell, or boat trailer or other similar 
eq¥pment. 

3.16.2 Except as permitted by Subsection 3.16.3 or 3.16.4, no Motor Vehicle 
maiY be parked, kept or stored on any Lot, the Common Area, or any street within the 
Pr~perty without the prior written approval of the Architectural Committee. 

3.16.3 Motor Vehicles owned or leased by an Owner, Lessee or other 
Re~ident of a Lot may be parked (a) on any street within the Property for no more than 24 
co~secutive hours, and (b) on a Lot as long as same are parked in the garage of the 
Residential Unit unless there is insufficient space within the garage for the parking of all 
su4h Motor Vehicles, in which case such Motor Vehicles, if but only if operable, may be 
paJtked (as opposed to stored [as defmed below]) in the driveway situated on the Lot 
prdvided such Motor Vehicles do not exceed 7 feet in height or 20 feet in length, do not 
exdeed the length of the driveway or encroach or obstruct access to any sidewalk, are not 
usqd for commercial purposes and do not display any commercial name, phone number or 
m~ssage of any kind. No Motor Vehicle of any kind may be stored on a Lot except in a 
gaIlage; and no Motor Vehicle of any kind may be stored on the Common Area or any street 
within the Property. For purposes of this Subsection 3.16.3, a Motor Vehicle shall be 
detmed stored if it is covered by a cover, tarp or other material or parked within the 
PrQperty for more than twenty-four (24) consecutive hours or for more than seventy-two, 
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(72~ hours within any seven (7) day period. Motor Vehicles owned or leased by an Owner, 
Le~see or Resident which exceed 7 feet in height and/or exceed 20 feet in length may be 
parked in the driveway on a Lot for the purpose of loading or unloading, but in no event 
sha~l any such Motor Vehicle be parked in the driveway for more than twenty-four (24) 
co*ecutive hours or for more than seventy-two (72) hours within any seven (7) day period. 
In *0 event shall recreational vehicles (RVs), boats, campers, camper shells, snowmobiles, 
all ~errain vehicles or trailers, including horse trailers and boat trailers, be kept within any 
por/tion of the Property except in the garage of a Residential Unit. So that the community 
may function in an orderly manner, it shall be the duty and obligation of every Owner, 
Lessee and Resident, on behalf ofhimself, his family members, tenants, servants, guests and 
inv~tees, to observe and enforce the parking restrictions. No Owner, Lessee or Resident 
sh~ll permit any Motor Vehicle (except as permitted hereunder), bicycle, basketball 
ho~plbackboard (either fixed or portable), motOlized skateboard or scooter, go-cart or other 
o~i~ct to be or remain parked on any street or sidewalk. 

3.16.4 Motor Vehicles owned by guests or invitees of an Owner, Lessee or 
other Resident may be parked in the driveway on a Lot or on a street for a period not to 
exqeed 72 hours within any seven (7) day period or such longer period as may be consented 
to ~n writing by the Architectural Committee. 

3.16.5 The Board shall have the right and power to adopt rules and 
re~ations governing the parking of Motor Vehicles on Lots and the Common Area and 

I 

imr,lementing the provisions of this Section 3.16, which may include implementing fmes for 
viqlations of the rules and regulations or this Declaration. In the event of any conflict or 
inclonsistency between the provisions of this Section 3.16 and the rules and regulations 
ad4pted by the Board, the more restrictive shall control. 

3.16.6 No Motor Vehicle shall be constructed, reconstructed or repaired on 
any Lot or Common Area or street within the Property in such a manner as to be Visible 
Fr~m Neighboring Property, and no inoperable vehicle may be stored or parked on any Lot 

I 

oriCornmon Area or street within the Property in such a manner as to be Visible From 
Ne~ghboring Property; provided, however, that this provision shall not apply to emergency 
v4icle repairs completed within seventy-two (72) hours. 

3.16.7 The Board shall have the right to have any Motor Vehicle which is 
pa.Jiked, kept, stored, maintained, constructed, reconstructed or repaired in violation of the 

I 

Prd>ject Documents towed away at the sole cost and expense of the owner of the Motor 
Vehicle. Any expense incuned by the Association in connection with the towing of any 
M~tor Vehicle shall be paid to the Association upon demand by the owner of the Motor 
Vepicle. If the Motor Vehicle is owned by an Owner, Lessee or Resident or family member 
of :same residing at the Residential Unit, any amounts payable to the Association shall be 
sequred by an Assessment Lien, and the Association may enforce collection of such 
aniounts in the same manner provided for in this Declaration for the collection of 
As~essments. 

I 
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i 3.16.8 Anything herein to the contrary notwithstanding, this Section 3.16 
shap not prohibit the reasonable parking on a Lot of vehicles belonging to the employees or 
agepts of a Designated Homebuilder in connection with and during periods of construction" 
by ~uch Designated Homebuilder. 

! 

! 3.17 Drainage. No Residential Unit, structure, building, landscaping, fence, wall 
or !other Improvement shall be constructed, installed, placed or maintained, and no 
vegetation shall be planted or allowed to grow, in any manner that would impede, obstruct, 
inttlrfere with or change the direction or flow of water other than in accordance with the 
drainage plans for the Project, or any part thereof, or for any Lot as shown on the drainage 
pla~ on file with the county or municipality in which the Project is located. The City of 
PhQenix may construct and/or maintain drainage facilities on or under the retention basin 

I

traqts shown on the Plat. 
I , 

3.18 Garages. The interior of all garages situated on a Lot shall be maintained by 
theirespective Owner in a neat, clean and sightly condition. Garages shall be used only for 
sto~age and for the parking of Motor Vehicles and shall not be used or converted for living 
or ~ecreational activities. Garage doors shall be kept closed at all times except as necessary 
to enter and exit and maintain same. . 

I 

3.19 Rooftop Air Conditioners Prohibited. No air conditioning units or 
ap~urtenant equipment may be mounted, installed or maintained on the roof of any" 
Re~idential Unit or other building so as to be Visible From Neighboring Property. 

3.20 Basketball Hoops and Backboards. No basketball backboard, hoop or 
si~ilar structure or device shall be attached to a Residential Unit or other building, except 
tha~ basketball backboards, hoops and similar structures and devices attached to a free­
standing pole may be placed within an enclosed rear or enclosed side yard on a Lot provided 
the!location, style, and color of the basketball backboard, hoop and similar structures and 
de~ices are approved in writing by the Architectural Committee, and further provided that 
saIl!le shall be used only during hours set by the Board. 

3.21 Solar Collecting Panels or Devices. Subject to prior written approval of the 
plaJ;ls therefor by the Architectural Committee, solar collecting panels and devices may be 
pla~ed, constructed or maintained upon any Lot within the Property (including upon the roof 
of any structure upon any Lot), only so long as either: (a) such solar collecting panels and 
de~ices are placed, constructed and maintained so as not to be visible from ground level 
vie~ from adjacent properties; or (b) such solar collecting panels and devices are placed, 
cOr\structed and maintained in such locations(s) and with such means of screening or 
co~cealment as the Architectural Committee may reasonably deem appropriate to limit, to. 
the: extent possible, the visual impact of such solar collecting panels and devices when 
vie1"'ed by a person six feet tall standing at ground level on adjacent properties. 
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I 3.22 Playground Equipment. No jungle gyms, swing sets or similar playground 
eq*ipment which would be Visible From Neighboring property shall be erected or installed 
on!any Lot without the prior written approval of the Architectural Committee. 

I 3.23 Exterior Lights. Except as initil;llly installed by Declarant, no spotlights, 
flopdlights or other lights shall be installed on the exterior of a Residence or on the ground 
or Ion any wall situated on any Lot without the prior written approval of the Architectural 
CoPnnittee. 

3.24 Window Cover Materials. Within forty-five (45) days of the initial 
cO.!ilveyance of a Lot, with a Residence constructed thereon, to an Owner from the Declarant" 

I 

or la Designated Homebuilder, the Owner or Resident of the Lot shall install permanent 
wmdow coverings. All window coverings Visible From Neighboring Property must show 
wWte or beige colors unless otherwise approved in writing by the Architectural Committee. 
Nd reflective materials (including, but without limitation, aluminum foil, reflective screens 
or ~lass, mirrors or similar items) shall be installed or placed upon the outside or inside of 
any windows of a Residence without the prior written approval of the Architectural 
Cormuttee. No drapes, blinds, shades, screens or other items affecting the exterior 
ap}iJearance of a Residence and Visible From Neighboring Property shall be installed or 
pl~ced on the inside or outside of the windows of a Residence without the prior written 
consent of the Architectural Committee. In no event shall windows be covered with paper, 
bed sheets or other tempormy coverings. No metal bars or security shutters shall be 
ins~lled on the outside ofwindows. 

3.25 Declarant Exemption. Notwithstanding anything to the contrmy, the 
provisions of Sections 3.1 to 3.24 and 7.2 of this Declaration do not apply to Declarant. . 

I 

3.26 Variances. The Architectural Committee may, at its option and in 
exienuating circumstances, grant waivers or variances from the restrictions set forth in this" 

I 

Article 3 if the Architectural Committee determines in its discretion that (a) a restriction 
wquld create an unreasonable hm'dship or burden on an Owner, Lessee or Resident or a 
ch'iUlge of circumstances since the Recording of this Declaration has rendered such 
res~iction obsolete or otherwise inappropriate, and (b) that the activity permitted under the 
vaJ[iance (i) will not have any substantial adverse affect on the Owners, Lessees and 
Re~idents of the Project, (ii) is consistent with the high quality of life intended for Residents 
of Ithe Project, (iii) does not result in an unsafe, unsanitary or aesthetically displeasing 
coJ(J.dition, and (iv) does not result in a substantial departure from the common plan of 
detelopment contemplated by this Declaration. In addition, all portions of the Property 
sh411 continue at all times to be subject to any and all applicable zoning laws and 
orcJinances, provided, however, that where the provisions of this Declaration are more 
res~ctive than such laws or ordinances, the provisions of this Declaration shall control. A 
v~iance granted to an Owner by the Architectural Committee shall not set a precedent for 
suqh variance being granted to that Owner in the future or to any other Owner. 
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ARTICLE 4 

EASEMENTS 

4.1 Owners' Easements of Enjoyment. 

4.1.1 Subject to the rights and easements granted in Sections 4.3 and 4.4 of 
this Declaration, every Member, and any person residing with such Member, shall have a" 
right and easement of enjoyment in and to the Conm10n Area which right shall be 
appurtenant to and shall pass with the title to every Lot, subject to the following provisions: 

(a) The right of the Association to dedicate, convey, transfer or 
encumber the Common Area as provided in Section 5.11 of this Declaration. 

(b) The right of the Association to regulate the use of the Common 
Area through the Association Rules and to prohibit access to such portions of the 
Common Area, such as landscaped areas, not intended for use by the Owners, 
Lessees or Residents. 

(c) The right of the Association to suspend the right of an Owner 
and such Owner's family, tenants and guests to use the Common Area [(other than 
the right of an Owner and such Owner's family, tenants and guests to use any 
streets which are part of the Common Area for ingress or egress to the Owner's 
Lot}] if such Owner is more than fifteen (15) days delinquent in the payment of 
Assessments or other amounts due to the Association or if the Owner has violated 
any other provision of the Project Documents and has failed to cure such violation" 
within fifteen (15) days after the Association notifies the Owner of the violation. 

4.1.2 If a Lot is leased or rented by the Owner thereof, the Lessee and the 
members of the Lessee's family residing with such Lessee shall have the right to use the 
Common Area during the term of the lease. 

4.2 Utility Easement. There is hereby created an easement upon, across, over 
and. under the Common Area and the Lots for reasonable ingress, egress, installation, 
replacing, repairing or maintaining of all utilities, including, but not limited to, gas, water, 
sewer, telephone, cable television and electricity. By virtue of this easement, it shall be 
expressly permissible for the providing utility company to erect and maintain the necessary 
equipment on the Common Area or Lots, but no sewers, electrical lines, water lines, or other 
utility or service lines may be installed or located on the Common Area or Lots except as 
initi.ally designed, approved and constructed by Declarant or as approved by the Board and 
in no event shall the easement herein granted encroach on any building within the Property. 

4.3 Declarant's Use for Sales, Construction and Leasing Purposes. Declarant 
shall have the right and an easement to maintain sales or leasing offices or trailers 
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(temporary or otherwise), construction and management offices or trailers (temporary or 
otherwise) and models and parking areas related to same throughout the Project and to 
maintain one or more advertising, identification or directional signs on the Common Area or 
on Lots of which Declarant is the Owner or lessee while Declarant is selling Lots and/or 
constructing homes. Declarant reserves the right to place models, management offices or 
trailers (temporary or otherwise) and sales and leasing offices or trailers (temporary or 
otherwise) and parking areas related to same on any portion of the Common Area or on Lots 
of which Declarant is the Owner or lessee in such number, of such size and in such locations 
as Declarant deems appropriate. In the event of any conflict or inconsistency between this 
Section and any other provision of this Declaration, this Section shall control. Declarant's 
rights under this Section 4.3 can be assigned on an exclusive or non-exclusive basis to any 
Designated Homebuilder, provided, however, any assignment may be qualified in any 
manner Declarant deems appropriate in its sole and absolute discretion. 

4.4 Declarant's Easements. Declarant shall have the right and an easement on 
and over the Areas of Association Responsibility to construct and maintain all 
Improvements Declarant may deem necessary and to use the Areas of Association 
Responsibility and any Lots of which Declarant is the Owner or lessee for construction or 
renovation and related purposes including the storage of tools, machinery, equipment, 
building materials, appliances, supplies and fixtures, and the performance of work 
respecting the Project. Declarant shall have the right and an easement upon, over, and 
through the Areas of Association Responsibility and the Lots as may be reasonably 
necessary for the purpose of discharging its obligations or exercising the rights granted to or 
reserved by Declarant by this Declaration. In the event of any conflict or inconsistency 
between this Section and any other provision of this Declaration, this Section shall control. 

4.5 Easements in Favor of Association. The Lots are hereby made subject to 
the following easements in favor of the Association and its directors, officers, agents, 
employees and independent contractors: 

4.5.1 For inspection of the Lots in order to verify the performance by 
Owners of all items of maintenance and repair for which they are responsible; 

4.5.2 For use, inspection, maintenance, repair and replacement of the Areas 
of Association Responsibility; 

4.5.3 For correction of emergency conditions in one or more Lots; 

4.5.4 For the purpose of enabling the Association, the Board, the 
Architectural Committee or any other committees appointed by the Board to exercise and 
discharge their respective rights, powers and duties under the Project Documents; and 
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i 4.5.5 For inspection of the Lots in order to verify that the provisions of the 
Project Documents are being complied with by the Owners, their guests, tenants, invitees 
andl the other occupants of theLot." 

II 4.6 Public Access, Landscaping and No-Build Easement. A perpetual 
no~exclusive easement is hereby created over, under, upon and across the portions of the 
Lot~ extending ten feet from the back of the street curb to the edge of the sidewalk labeled 
as 'rIO' P.A.; P.D.E. (Typ)" on the Plat (the "Public Access and Landscaping Easement 
Area"). The Association shall be responsible for the maintenance, repair and replacement 
of ~l trees, shrubs, grass and other landscaping, and all sidewalk improvements, installed 
wit¥n the Public Access and Landscaping Easement Area as well as existing Declarant 
platpted and irrigated trees within the lot (the Tree-Lined Area). Each Owner shall be 
reswonsible for the maintenance, cleaning, and general care of all other landscaping and 
othfrirnprovements existing or installed in the Tree-Lined Area located within the Owner's 
lot. i The Association and its contractors, agents and employees are hereby granted a 
perpetual non-exclusive easement over, under, upon and across the Lots for the purpose of 
inst~l1ing, fertilizing, pruning and othelwise caring for the trees within the Tree-Lined Area 
and! 

I 

for the installation, maintenance, repair and replacement of the irrigation system for the 
tre~s. No Owner or Person other than the Association and its contactors, agents, and 
employees shall water, prune, cut or remove the trees within the Tree-Lined Area or alter or 
ren10ve the irrigation system for the trees. No buildings or other permanent structures of" 
anyl kind (including, but not limited to, sheds, rmnadas, playground equipment or pools) 
sha~ be constructed, installed or maintained with the Public Access and Landscaping 
Eas1ement Area. 

I 

i 4.7 Additional Easements. In elaboration but not in limitation of Sections 4.4 
an~ 4.5, Declarant and the Association each has an easement over Lots or portions thereof 
as JiIecessary or appropriate to construct, operate and maintain entry gates and associated 
eq~ipment. Declarant and each Owner, Lessee and Resident and their respective family 
meJ;11bers, employees, agents and invitees has an easement over any applicable portions of 
Lot~ necessary for the use of the entry gates, including, without limitation, any portions of 
Lot~ over which such gates swing or are situated when open. 

Any Person exercising any of the foregoing rights shall not be deemed guilty of trespass by 
rea$on of entering a Lot. 

I 

ARTICLES
 

THE ASSOCIATION; ORGANIZATION; MEMBERSHIP
 
AND VOTING RIGHTS
 

5.1 Formation of Association. The Association shall be a nonprofit Arizona 
corporation charged with the duties and invested with the powers prescribed by law and set 
fortlh in the Articles, Bylaws, and this Declaration. 
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5.2 Board of Directors and Officers. The affairs of the Association shall be 
conducted by the Board and such officers as the Board may elect or appoint in accordance 
with the Articles and the Bylaws. Unless the Project Documents specifically require the 
vote or written consent of the Members, approvals or actions to be given or taken by the 
Association shall be valid if given or taken by the Board. The Board shall have the power 
to levy reasonable fmes against an Owner for a violation of the Project Documents by the 
Owner, a Lessee of the Owner or by any Resident of the Owner's Lot. 

5.3 The Association Rules. The Board may (but is under no obligation to), from 
time to time, and subject to the provisions of this Declaration, adopt, amend and repeal rules 
and regulations pertaining to: (a) the management, operation and use of the Areas of, 
Association Responsibility; (b) minimum standards for the maintenance and landscaping of 
Lots; or (c) restrictions on the use of Lots. The Association Rilles shall be enforceable in 
the same manner and to the same extent as the covenants, conditions and restrictions set 
forth in this Declaration, subject to the provision on conflict set forth in Section 9.5. 

5.4 Personal Liabilm:. No member of the Board or of the Architectural 
Committee or any other committee of the Association, no officer of the Association, and no 
employee of the Association shall be personally liable to any Member, or to any other 
Person, including the Association, for any damage, loss or prejudice suffered or claimed on 
account of any act, omission, elTor, or negligence of the member, officer or employee acting 
in such capacity; provided, however, the limitations set forth in this Section shall not apply 
to any person who has failed to act in good faith or has engaged in willful or intentional 
misconduct. 

5.5 Implied Rights. The Association may exercise any right or privilege given 
to the Association expressly by the Project Documents and every other right or privilege 
reasonably to be implied from the existence of any right or privilege given to the 
Association by the Project Documents or reasonably necessary to effectuate any such right, 
or privilege. 

5.6 Identity of Members. Membership in the Association shall be limited to 
Owners of Lots. An Owner of a Lot shall automatically, upon becoming the Owner thereof, 
be a member of the Association and shall remain a member of the Association until such 
time as he, she or it is no longer an Owner for any reason, at which time his, her or its 
membership in the Association shall automatically cease. 

5.7 Classes of Members and Voting Rights. The Association shall have the 
following two classes of voting membership: 

(a) Class A. Class A Members are all Owners, with the exception 
of Declarant until the termination of the Class B membership. Each Class A 
Member shall be entitled to one (l) vote for each Lot with respect to which it is the 
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Owner. Upon the tennination of the Class B membership, Declarant shall be a Class 
A Member so long as Declarant owns any Lot. 

(b) Class B. The Class B Member shall be Declarant. The Class B 
Member shall be entitled to thirty-one (31) votes for each Lot with respect to which 
such Member is the Owner. The Class B membership shall cease and be converted 
to Class A membership on the earlier of (i) the date on which the votes entitled to be 
cast by the Class A Members equals or exceeds the votes entitled to be cast by the " 
Class B Member; (ii) the date which is seven (7) years after the recording of this 
Declaration; or (iii) when the Class B Member notifies the Association in writing 
that it relinquishes its Class B membership. 

5.8 Voting Procedures. No change in the ownership of a Lot shall be effective 
for voting purposes unless and until the Board is given actual written notice of such change 
and is provided satisfactory proof thereof. The vote for each Lot must be cast as a unit, and 
fractional votes shall not be allowed. In the event that a Lot is owned by more than one 
Person and such Owners are unable to agree among themselves as to how their vote or votes 
shall be cast, they shall lose their right to vote on the matter in question. If any Member 
casts a vote representing a certain Lot, it will thereafter be conclusively presumed for all 
purposes that he, she or it was acting with the authority and consent of all other Owners of 
the same Lot unless objection thereto is made at the time the vote is cast. In the event more 
than one vote is cast by a Class A Member for a particular Lot, none of the votes for that Lot 
shall be counted and all of tlle votes for that Lot shall be deemed void. 

5.9 Transfer of Membership. The rights and obligations of any Member other 
than Declarant shall not be assigned, transferred, pledged, conveyed or alienated in any way 
except upon transfer of ownership of an Owner's Lot, and tllen only to the transferee of" 
ownership of the Lot. A transfer of ownership of a Lot may be effected by deed, intestate 
succession, testamentary disposition, foreclosure of a mortgage or deed of trust of record, or 
such other legal process as is now in effect or as may hereafter be established under or 
pursuant to the laws of the State of Arizona, Any attempt to make a prohibited transfer shall 
be void. Any transfer of ownership of a Lot shall operate to transfer the Membership 
appurtenant to said Lot to the new Owner thereof. Each Purchaser of a Lot shall notify the 
Association of the Purchaser's purchase within ten (10) days after the Purchaser becomes 
the Owner of a Lot. 

5.10 Architectural Committee. The Association shall have an Architectural 
Committee to perform the functions of the Architectural Committee set forth in this 
Declaration. The Architectural Committee shall consist of such number of regular members 
and alternate members as may be provided for in the Bylaws. So long as Declarant is the 
Owner of any Lot, Declarant shall have the sole right to appoint and remove the members of 
the Architectural Committee. At such time as Declarant is no longer the Owner of any Lot, 
the members of the Architectural Committee shall be appointed by the Board. Declarant 
may at any time voluntarily sun'ender its right to appoint and remove the members of the 
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Arthitectural Committee, and in that event Declarant may require, for so long as Declarant 
is . e Owner of any Lot, that specified actions of the Architectural Committee, as described 
in recorded instrument executed by Declarant, be approved by Declarant before they 
be40me effective. The Architectural Committee may (but is under no obligation to) adopt, 
amfmd and repeal architectural guidelines, standards and procedures to be used in rendering 
its Idecisions. Such guidelines, standards and procedures may include, without limitation, 
prqvisions regarding: (a) the size of Residential Units; (b) architectural design, with 
particular regard to the harmony of the design with the surrounding structures and 
typiography; (c) placement of Residential Units and other buildings; (d) landscaping design, 
co~tent and conformance with the character of the Property and permitted and prohibited 
pI ts; (e) requirements concerning exterior color schemes, exterior finishes and materials; 
(f) ignage; and (g) perimeter and screen wall design and appearance. The decision of the 
Ar4hitectural Committee shall be fmal on all matters submitted to it pursuant to this 
Deparation. 

. 5.11 Conveyance or Encumbrance of Common Area. The Common Area shall 
notl be mortgaged, transferred, dedicated or encumbered without the prior written consent or 
affFative vote of the Class B Member of the Association, if any, and the affirmative vote 
or )vritten consent of the Owners representing at least two-thirds (2/3) of the votes entitled 
to ~e cast by Class A Members of the Association. 

5.12 Suspension of Voting Rights. If any Owner fails to pay any Assessments or 
othbr amounts due to the Association under the Project Documents within fifteen (15) days 
aftdr such payment is due or if any Owner violates any other provision of the Project 
Dotuments and such violation is not cured within fifteen (15) days after the Association 

. not fies the Owner of the violation, the Board of Directors shall have the right to suspend 
suc Owner's right to vote until such time as all payments, including interest and attorneys' 
fee$, are brought current, and until any other infractions or violations of the Project 
Do¢uments are corrected. 

i 

5.13 Legal Proceedings. Except for any legal proceedings initiated to (a) 
en~prce any use restrictions, easement rights or nonmonetary obligations of Owners 
(oqer than legal ~roce~dings ag~nst Declarant, Developer ~r ~ Designated Homebuilder) 
eXIltessly set out 1ll thIS DeclaratlOn; (b) enforce any ASSOCIatIon Rules (other than legal" 
propeedings against Declarant, Developer or a Designated Homebuilder); (c) enforce any 
Arqhitectural Committee Rules (other than legal proceedings against Declarant, 
Deteloper or a Designated Homebuilder); (d) collect any unpaid assessments levied 
p~r.ruant to this Declaration; or (e) pursue or resolve any "small claims" (i.e., matters in 
w~ch the amount in controversy could not reasonably be expected to exceed 
$251,000.00), the Association (or Board) shall not initiate legal proceedings or join as a 
pla~ntiff in legal proceedings without the prior approval of Owners representing seventy­
fiv~ percent (75%) or more of the votes in the Association. The costs of any legal 
pro~eedings initiated by the Association which are not included in the above exceptions 

-21­
7035~.0002/LEGALl65 50280.3 

I 



i
 

I
 

sh~l be funded by the Association with monies that are specifically collected for that 
purrose and the Association shall not borrow money, use reserve funds or use monies 
col1ected for other specific Association obligations for such purpose. With respect to 
matters involving property or improvements to property, the Association (and the Board) 
ad4itionally shall not initiate legal proceedings or pay for legal proceedings or join as a" 
plaintiff in legal proceedings unless (1) such property or improvements is owned by the 
As~ociation; (2) the Association has the maintenance responsibility for such property or 
imJ:?rovements pursuant to this Declaration; or (3) the Owner who owns such property or 
imBrovements consents in writing to the Association initiating or joining such legal 
prof;eeding. Nothing in this section shall preclude the Board from incurring expenses for 
leg~ advice in complying with statutes or regulations related to the operation of the 
As~ociation or otherwise in the normal course of operating the Association when legal 
propeedings are not involved. In any event, no action may be filed by any Owner to 
enfprce the Project Documents and no action may be fIled by the Association in any court 
agafilst Declarant, Developer or any Designated Homebuilder, until the Association, 
follpwing written notice of such meeting, meets as an Association, obtains the affirmative 
vote of Owners representing seventy-five percent (75%) or more of the votes in the 
Assl0ciation to fIle such an action, and provides Declarant, Developer or Designated 
HOJ:!nebuilder written notice of such vote and at least 30 days following such written notice 
to qure any claimed failure, breach, or other default prior to the filing of any such action. 
No~w:ithstanding anything herein to the contrary, this section may not be modified or 
am~nded without the prior approval of Owners representing seventy-five percent (75%) 
or JPore of the votes in the Association. 

ARTICLE 6 

COVENANT FOR ASSESSMENTS AND CREATION OF LIEN 

, 6.1 Creation of Lien and Personal Obligation of Assessments. Declarant, for 
ea4 Lot with respect to which it is the Owner, hereby covenants and agrees, and each 
Owper, other than Declarant, by becoming the Owner of a Lot, is deemed to covenant and 
agr~e, to pay Assessments to the Association in accordance with this Declaration. All 
Assessments shall be established and collected as provided in this Declaration. The 
Assfssments, together with interest, late charges and all costs, including but not limited to 
reasonable attorneys' fees incurred by the Association in collecting or attempting to collect 
del~quent Assessments, whether or not suit is fIled, shall be a charge on the Lot and shall 
be ~ continuing lien upon the Lot against which each such Assessment is made from the 
timft same becomes due. Each Assessment, together with interest, late charges and all costs, 

I 

inclpding but not limited to reasonable attorneys' fees, incurred by the Association in 
coll¢cting or attempting to collect delinquent Assessments, whether or not suit is filed, shall 
alsoi be the personal obligation of the person who was the Owner of the Lot at the time when 
the i'\ssessment became due. The personal obligation for delinquent Assessments shall not " 
pass to the successors in title of the Owner unless expressly assumed by them but, except as 
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is otherwise explicitly set forth herein or required by applicable law, the charge and lien 
shall continue upon the Lot. 

6.2 Annual Assessments. 

6.2.1 In order to provide for the operation and management of the 
Association and to provide funds for the Association to pay all Common Expenses and 
othet; expenses to perform the Association duties and obligations under the Project 
Documents, including the establishment of replacement and maintenance reserves, the 
Board, for each Assessment Period, shall assess against each Lot an Annual Assessment. 
The total amount to be assessed against the Lots as an Annual Assessment shall be the 
amount which is reasonably estimated by the Board to produce income to the Association 
equal to the total budgeted Common Expenses and all other expenses to perform the" 
Association's duties and obligations under the Project Documents, including the 
establishment of replacement and maintenance reserves taking into accollilt other sources of 
funds available to the Association (the "Annual Budget"). 

6.2.2 The Board shall endeavor to give notice of the Annual Assessment to 
each Owner at least thirty (30) days prior to the beginning of each Assessment Period, but 
the failure to give such notice shall not affect the validity of the Annual Assessment 
established by the Board nor relieve any Owner from its obligation to pay the Annual 
Assessment. If the Board determines during any Assessment Period that the funds budgeted 
for. that Assessment Period are, or will become inadequate for any reason to meet all 
Common Expenses and expenses to perform the Association's duties and obligations under 
the Project Documents, including the establishment of replacement and maintenance 
reserves, including, without limitation, due to nonpayment of Assessments by Members, it 
may increase the Annual Assessment for that Assessment Period and the revised Annual 
Assessment shall commence on the date designated by the Board. 

6.2.3 The maxinlUm Annual Assessment for each fiscal year of the 
Association shall be as follows: 

(a) Until January I of the year immediately following the 
conveyance of the first Lot to a Purchaser, the maxinlum Annual Assessment for 
each Lot shall be $1,700.00. Said maxinlum Annual Assessment shall continue to 
increase as set forth in Section 6.2.3(b) of this Declaration, whether or not said 
maximum is actually assessed. 

(b) For the Assessment Period beginning January 1 of the year 
immediately following the conveyance of the first Lot to a Purchaser, and for any 
subsequent Assessment Period, the Board may, without a vote of the Members, 
increase the maximum Annual Assessment by the greater of (i) 10% of the 
maximum Annual Assessment for the immediately preceding Assessment Period or 
(ii) an amount based upon the percentage increase in the Consumer Price Index for 
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All Urban Consumers (CPI-U) U.S. City Average (1982-84=100), issued by the 
United States Department of Labor, Bureau of Labor Statistics (the "Consumer Price 
Index"), which amount shall be computed in the last month of each Assessment 
Period for the subsequent Assessment Period in accordance with the following 
formula: 

x =	 Consumer Price Index for July of the calendar year 
immediately preceding the calendar year which immediately 
precedes the calendar year for which the maximum Annual 
Assessment is to be determined. 

Y =	 Consumer Price Index for July of the calendar year 
immediately preceding the calendar year for which the 
maximum Annual Assessment is to be determined. 

Y-X 
X	 multiplied by the maximum Annual Assessment for the then 

current calendar year equals the amount by which the 
maximum Annual Assessment may be increased. 

In the event the Consumer Price Index ceases to be published, then the index 
which shall be used for computing the increase in the maximum Annual 
Assessment permitted under this Section 6.2 shall be the substitute 
recommended by the United States government for the Consumer Price Index 
or, in the event no such substitute index is recommended by the United States 
government, the index selected by the Board. 

(c) For the Assessment Period beginning on January 1 of the year 
immediately following the conveyance of the first Lot to a Purchaser, and for any" 
subsequent Assessment Period, the maximum Annual Assessment may be increased 
by a vote of Members entitled to cast a majority of the votes by an amount greater 
than the maximum increase allowed pursuant to (b) above but in no event greater 
than the amount permitted by law. 

i 6.3 Rate of Assessment The amount of the Annual Assessment shall be the 
sa~'e for each Lot other than Lots with respect to which Declarant or any Designated 
Ho ebuilder is the Owner. The Annual Assessment for Lots with respect to which 
De larantor a Designated Homebuilder is the Owner shall be an amount equal to twenty­
fivf percent (25%) of the Annual Assessment levied against Lots with respect to which a 

e ,son other than Declarant or a Designated Homebuilder is the Owner. If a Lot ceases to 
qu lify for the twenty-five percent (25%) rate of assessment during the period to which an 

ual Assessment is attributable, the Annual Assessment shall be prorated between the El
ap*licable rates on the basis of the number of days in the Assessment Period that the Lot 
qUflified for each rate. 
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6.4 Obligation of Class B Members. So long as there is a Class B membership 
in the Association, Declarant and each Designated Homebuilder, on a pro rata basis 
determined by the respective number of Lots with respect to which each is the Owner, shall 
contribute to the Association an amount equal to the difference between (a) the sum of the 
actual expenses of the Association as permitted hereunder and the budgeted reserves 
reasonably established by the management company retained by the Association and (b) the 
total amount of the Annual Assessment actually collected. Said contribution shall be paid 
on a quarterly basis or on an as needed basis. Notwithstanding Declarant's and the 
Designated Homebuilders' obligations under this Section 6.4 to contribute a portion of the 
actual expenses and reserves of the Association, Declarant and the Designated 
Homebuilders shall have no liability, jointly or severally, for any amounts in excess of the 
difference between (A) the amount Declarant or the Designated Homebuilder, respectively, 
would have paid if paying the assessment amount at one hundred percent (100%) rather 
than at twenty-five percent (25%) pursuant to Section 6.3 and (B) the amount Declarant or 
the Designated Homebuilder actually pays pursuant to Section 6.3. 

6.5 Special Assessments. The Association may levy against each Lot which is" 
then subject to assessment, in any Assessment Period, a Special Assessment for the purpose 
of defraying, in whole or in part, the cost of any construction, reconstmction, repair or 
replacement of an Improvement upon the COlnmon Area or Area of Association 
Responsibility, including fixtures and personal property related thereto, provided that any 
Special Assessment (other than those contemplated by Section 7.5.1.7) shall have the assent 
of two-thiJ.rds (2/3) of the votes entitled to be cast by Members who are voting in person or 
by proxy at a meeting dilly called for such purpose. 

6.6 Assessment Period. The period for which the Annual Assessment is to be 
levied (the "Assessment Period") shall be the calendar year, except that the first Assessment 
Period, and the obligation of the Owners to pay Annual Assessments shall commence upon 
the conveyance of the first Lot to a Purchaser and tenninate on December 31 of such year. 
The Board in its sole discretion from time to time may change the Assessment Period. 

6.7 Commencement Date of Assessment Obligation. All Lots described on 
Exhibit A to this Declaration shall be subject to assessment upon the conveyance of the first 
Lot to a Purchaser. 

6.8 Rules Regarding Billing and Collection Procedures. Annual Assessments 
shall be collected on a quarterly basis or such other basis as may be selected by the Board. 
Special Assessments shall be collected as specified by the Board. The Board shall have the 
right to adopt rules and regulations setting forth procedures for the purpose of making 
Assessments and for the billing and collection of the Assessments provided that the 
procedures are not inconsistent with the provisions of this Declaration. The failure of the 
Association to send a bill to a, Member shall not relieve any Member of such Member's 
liability for any Assessment or charge under this Declaration, but the Assessment Lien 
therefor shall not be foreclosed until the Member has been given not less than fifteen (15) 
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da~swritten notice prior to such foreclosure that the Assessment or any installation thereof 
is tore than fifteen (15) days in arrears and of the amount owing. The Association shall be 
un er no duty to refund any payments received by it even though the ownership of a Lot 
ch j~ges dtrring an Assessment Period but successor Owners ofLots shall be given credit for 
prepayments, on a prorated basis, made by prior Owners. 

6.9 Effect of Nonpayment of Assessments; Remedies of the Association. 

6.9.1 Any Assessment (or any installment of an Assessment) not paid within 
fiftten (15) days after the Assessment (or the installment of the Assessment) first became 
duej shall bear interest from the due date at the rate of twelve percent (12%) per annum or 
suc\1 other rate of interest as may be set from time to time by the Board. In addition, the 
Bo~rd may establish a late fee to be charged to any Owner who has not paid any 
Assiessment, or any installment of an Assessment, within fifteen (15) days after such 
pay~ent was due. Notwithstanding the foregoing, or anything herein to the contrary, 
cha ges for the late payment ofAssessments shall not exceed the maximum amount allowed 
bylaw. 

6.9.2 The Association shall have a lien on each Lot for (and the following 
sh~l be enforceable as Assessments): (a) all Assessments levied against the Lot; (b) all 
intetest, lien fees, late charges and other fees and charges assessed against the Lot or 
paykble by the Owner of the Lot; (c) all fmes levied against the Owner of the Lot; (d) all 
attobeys' fees, court costs, title report fees, costs and fees charged by any collection agency 
eithh to the Association or to an Owner and any other fees or costs incurred by the 
Asspciation in attempting to collect Assessments or other amounts due to the Association by" 
the pwner of a Lot, whether or not suit is filed by the Association; (e) any amounts payable 
to t~e Association pursuant to Section 7.3 or 7.4 of this Declaration; and (f) any other 
amqunts payable to the Association pursuant to the Project Documents. The Recording of 
this iDeclaration constitutes record notice and perfection of the Assessment Lien. The 
Ass?ciation may, at its option, record a Notice of Lien setting forth the name of the 
delil\1quent Owner as shown in the records of the Association, the legal description or street 
adcl1ess of the Lot against which the Notice of Lien is recorded and the amount claimed to 
be ~ast due as of the date of the Recording of the Notice, including interest, lien recording 
fees I and reasonable attorneys' fees. Before recording any Notice of Lien against a Lot, the 
Ass?ciation shall make a written demand to the defaulting Owner for payment of the 
delll~quent Assessments, together with interest, late charges and reasonable attorneys' fees, 
if anY, and all other amounts secured by the Assessment Lien. Each default shall constitute 
a se:tl>arate basis for a demand, but any number of defaults may be included within the single 
dem~d. If the amounts specified in the demand are not paid within fifteen (15) days after 
delivery of the demand, the Association may proceed with recording a Notice of Lien 
aga~st the Lot. If the Association records a Notice of Lien, the Association may charge the 
OWJ:1.er of the Lot against which the Notice of Lien is Recorded a lien fee in an amount 
esta~lished from time to time by the Board. 
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I 6.9.3 The Assessment Lien shall have priority over all liens or claims except 

forj (a) tax liens for real property taxes; (b) assessments in favor of any municipal or other 
go~ernmental body; (c) the lien of any First Mortgage; and (d) any lien entitled to priority 
un4er applicable law. Any First Mortgagee or any other Person acquiring title or coming 
intq possession of a Lot through foreclosure of the First Mortgage, purchase at a foreclosure 
sal~ or trustee's sale with respect to the First Mortgage, or through any equivalent 
pro~eedings, such as, but not limited to, the taking of a deed in lieu of foreclosure with 
resJi>ect to the First Mortgage, shall acquire title free and clear of any claims for unpaid 
ass¢ssments and charges against the Lot which became payable prior to the acquisition of 
suc~ Lot by the First Mortgagee or other Person. Any Assessments and charges against the 
Loti, which accrue prior to such sale or transfer shall remain the obligation of the defaulting 
Owrer of the Lot. 

, 6.9.4 The Association shall not be obligated to release the Assessment Lien , 
unt~l all delinquent Assessments, interest, lien fees, fines, reasonable attorneys' fees, court" 
cos~s, collection costs and all other sums payable to the Association by the Owner of the Lot 
hav~ been paid in full. 

, 

6.9.5 The Association shall have the rigl}t, at its option, to enforce collection 
I 

of $ly delinquent Assessments together with interest, lien fees, reasonable attorneys' fees 
andl any other sums due to the Association in any manner allowed by law including, but not 
limited to, (a) bringing an action at law against the Owner personally obligated to pay the 
delihquent Assessments and such action may be brought without waiving the Assessment 
LieJjJ., or (b) bringing an action to foreclose the Assessment Lien against the Lot in the 
martner provided by law for the foreclosure of a realty mortgage. The Association shall 
hav~ the power to bid at any foreclosure sale and to purchase, acquire, hold, lease, mortgage 
and]convey any and all Lots purchased at such sale. 

! 6.10 Evidence of Payment of Assessments. Upon receipt of a written request by 
a lVI'ember or any other Person, the Association, within fifteen (15) days after receipt of the 
req est, shall issue to such Member or other Person a written certificate stating that all 
Ass ssments, interest, and other fees and charges have been paid with respect to any 
spe4ified Lot as of the date of such certificate, or if all Assessments and other amounts have" 
not peen paid, the amount of such Assessments, interest, fees and charges due and payable 
as dr such date. The Association may make a reasonable charge for the issuance of such 
certi;ficates, which charge must be paid at the time the request for any such certificate is 
mage. 

j 6.11 Purposes for which Association's Funds May Be Used. The Association 
Shalt use all funds and property collected and received by it (including the Assessments, 
fees loan proceeds, surplus funds and all funds and property received by it from any other 
source) solely for the purpose of (a) discharging and performing the Association's duties 
and !obligations under the Project Documents; (b) exercising the rights and powers granted 
to tlie Association by the Project Documents; and (c) the common good and benefit of the 
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Project and the Owners, Lessees and Residents by devoting said funds and property, among 
other things, to the acquisition, construction, alteration, maintenance, provision and 
operation, by any manner or method whatsoever, of any and all land, properties, 
improvements, facilities, services, projects, programs, studies and systems, within or 
without the Project, which may be necessary, desirable or beneficial to the general common 
interests of the Project, the Owners, the Lessees and the Residents. 

6.12 Surplus Funds. The Association shall not be obligated to spend in any year 
all the Assessments and other sums received by it in such year, and may carry forward as 
surplus any balances remaining. The Association shall not be obligated to reduce the 
amount of the Annual Assessment in the succeeding year if a surplus exists from a prior 
year, and the Association may carry forward from year to year such surplus as the Board in 
its discretion may determine to be desirable for the greater financial security of the 
Association and the accomplishment of its purposes. 

6.13 Working Capital Fund. To insure that the Association shall have adequate 
. funds to meet its expenses or to purchase or replace necessary equipment or services, each 
Purchaser of a Lot from Declarant or from a Designated Homebuilder shall pay to the 
AssQciation immediately upon becoming the Owner of the Lot a sum equal to one-sixth 
(l/6th) of the current Annual Assessment for the Lot. Funds paid to the Association 
pursuant to this Section may be used by the Association for payment of operating expenses, 
establishment of appropriate maintenance and/or replacement reserves, or any other purpose 
permitted Uillder the Project Documents. Payments made pursuant to this Section shall be 
nonrefundable and shall not be considered as an advance payment of Assessments levied by 
the Association pursuant to this Declaration. 

6.14 Transfer Fee. Each Person who purchases a Lot from a Person other than 
Declarant, Developer or a Designated Homebuilder shall pay to the Association 
immediately upon becoming the Owner of the Lot a transfer fee in such amount as is 
established from time to time by the Board. 

6.15 Reserve Contribution. 

6.15.1 Except as otherwise provided in this Section, each Purchaser shall pay 
to the Association, immediately upon becoming the Owner of a Lot, a contribution to the 
reserves of the Association for the periodic maintenance, repair and replacement of the 
major components of the Areas of Association Responsibility (the "Reserve 
Contribution"). The amount of the initial Reserve Contribution shall be set by the Board 
prior to the conveyance of the first Lot to a Purchaser. The Board may from time to time 
thereafter increase or decrease the amount of the Reserve Contribution, but the amount of 
the Reserve Contribution may not be increased by the Board by more than ten percent 
(10%) during any year without the approval of Members holding more than fifty percent 
(50%) of the votes in the Association. 
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, 6.15.2 No Reserve Contribution shall be payable with respect to: (a) the 
trafvlfer or conveyance of a Lot by devise or intestate succession; (b) a transfer or 
co veyance of a Lot to a family trust, family limited partnership or other Person for bona 
tid estate planning purposes; (c) a transfer or conveyance of a Lot to a corporation, 
pa.1fllership or other entity in which the grantor owns a majority interest unless the Board" 
detrrmines, in its sole discretion, that a material purpose of the transfer or conveyance was 
to *void payment of the Reserve Contribution in which event a Reserve Contribution shall 
be payable with respect to such transfer or conveyance; (d) the conveyance of a Lot by a 
tru~tee's deed following a trustee's sale under a deed of trust; (e) a conveyance of a Lot as a 
res"$lt of the foreclosure of a realty mortgage or the forfeiture or foreclosure of a purchaser's 
int~rest under a Recorded contract for the conveyance of real property subject to A.R.S. 
§ 3f-74l, et seq.; or (t) a conveyance of a Lot by Declarant or a Designated Builder to the 
ini~al Purchaser. 

I 6.15.3 All Reserve Contributions shall be deposited in the Reserve Account 
est~blished pursuant to Section 6.16. Reserve Contributions shall be non-refundable and 
sha'l not be considered as an advance payment of Assessments. Reserve Contributions 
paYf\ble pursuant to this Section are secured by the Assessment Lien and are in addition to 
any I other fees provided for in the Project Documents and any other fees to be paid at the 
close of escrow. 

I 

, 6.16 Reserves. The Board shall establish reserves for the future periodic 
maiE'tenance, repair or replacement of the major components of the Areas of Association 
Res onsibiHty. The reserves may be funded from regular Assessments, the working capital" 
con 'butions paid pursuant to Section 6.13, the Reserve Contributions paid pursuant to 

I 
Section 6.15 or any other revenue of the Association. All amounts designated as reserves 
shalt be deposited by the Board in a separate bank accowlt (the "Reserve Account") to be 
hel~ for the purposes for which they are collected and are to be segregated from and not 
comimingled with any other funds of the Association. Unless the Association is exempt

I 

fron:). Federal or State taxes, all reserves shall be accounted for as contributions to the capital 
of ~e Association and segregated from the regular income of the Association or in any 
other manner authorized by law or regulation of the Internal Revenue Service that will 
prev~nt such funds from being taxed as income of the Association. Funds in the Reserve 
Acc~unt may only be used to pay costs and expenses related to the periodic maintenance, 
repalr and replacement of the Areas of Association Responsibility, unless the expenditure of 
any 9r all of the funds in the Reserve Account for other purposes is approved by the vote of 
awn:ers holding at least two-thirds (2/3) of the votes in the Association. Notwithstanding 
any 9ther provision of this Section to the contrary, any funds held in the Reserve ACCOWlt 
whicp are in excess of the funds reasonably necessary for the future repair and replacement 
of th~ major components of the Areas of Association Responsibility, as detemlined by the 
Boar~ in its sole discretion, may be used for the construction of new improvements on the 
COmp1on Area. 
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ARTICLE 7 

MAINTENANCE 

7.1 Areas of Association Responsibility. The Association, or its duly delegated 
rep esentative, shall manage, maintain, repair and replace the Areas of Association 
Re ponsibility, and all Improvements located thereon, except for any part of the Areas of 
As ociation Responsibility which any govemmental entity, quasi-govemmental entity or a 
utility company is maintaining or is obligated to maintain. The Board shall be the sole 
jUdfe as to the appropriate maintenance, repair and replacement of all Areas of Association 
ResfPonsibility, but all Areas of Association Responsibility, and the Improvements located 
the eon, shall be maintained in good condition and repair at all times. No Owner, Resident 
or I ther Person shall construct or install any Improvements on the Areas of Association 
Res~onsibility or alter, modify or remove any Improvements situated on the Areas of 
AS±~~tion Responsibility without the approval of the Board and the Architectural 
COl~m~ttee. No Owner, Resident or other Person shall obstruct or interfere with the 
Assl0ciation in the performance of the Association's maintenance, repair and replacement of 
the jAreas of Association Responsibility, and the Improvements located thereon. 

l 7.2 Lots. Each Owner of a Lot shall be responsible for maintaining, repairing 
and replacing the (a) Owner's Lot except for any portion of the Lot which is an Area of 
Ass ciation Responsibility, (b) all buildings, Residential Units, landscaping (including" 
cuttfng all grass at least once a week or as is otherwise required by the Board) or other 
Im~rovements situated thereon, except for any portion of the Lot which is an Area of 
ASIciation Responsibility, and (d) routine maintenance, repair, cleaning and painting of the 
sid facing the Owner's Lot of all walls on or adjacent to the Owner's Lot which walls 
bor .er a Common Area or street. All buildings, Residential Units, landscaping and other 
Im 'ovements shall at all times be kept in good condition and repair. An Owner shall be 
req 'red to complete landscaping of the Owner's front, side and rear yards within ninety 
(90 I days of the earlier of (i) the closing of a purchase by an Owner other than Declarant, r 
De~eloper or a Designated Homebuilder of a Lot improved with a residence, (ii) Owner's 
occfpancy of the residence on a Lot, or (iii) the issuance of a certificate of occupancy for 
the residence on a Lot. All grass, hedges, shrubs, vines and plants of any type on a Lot shall 
be irrigated, mowed, trimmed and cut at regular intervals and no less frequently than 
exp~essly required by this Section 7.2 so as to be maintained in a neat and attractive manner. 
Tre~s, shrubs, vines, plants and grass which die shall be promptly removed and replaced 
wit~ living foliage of like kind or other foliage on an approved plant list, unless different 
foli4ge is approved in writing by the Architectural Committee. No yard equipment, wood 
pile~ or storage areas may be maintained so as to be Visible From Neighboring Property or 
frOll streets within the Project. All Lots upon which no Residential Units, buildings or " 
othlf structures, landscaping or Improvements have been constructed shall be maintained in 
a w~ed free and attractive manner. 
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7.3 Assessment of Certain Costs of Maintenance and Repair. In the event that 
the [need for maintenance or repair of an Area of Association Responsibility is caused 
through the willful or negligent act of any Owner or the Owner's family, lessees, guests or 
invitees, the cost of such maintenance or repairs shall be paid by such Owner to the 
Association upon demand and payment of such amounts shall be secured by the Assessment 
Lien. 

7.4 Improper Maintenance and Use of Lots. In the event any portion of any 
Lot! is so lIllaintained as to present a public or private nuisance, or as to substantially detract 
(other than during any period of construction by Declarant or a Designated Homebuilder) 
from the appearance or quality of the surrounding Lots or other areas of the Project, in the 
event any portion of a Lot is being used in a manner which violates this Declaration, or in " 
the ,event the Owner of any Lot is failing to perform any of its obligations under the Proj ect 
Doeuments, the Board may make a fmding to such effect, specifying the particular 
condition or conditions which exist, and pursuant thereto give notice thereof to the 
off~nding Owner that unless corrective action is taken within fifteen (IS) days, the Board 
may cause. such action to be taken at said Owner's cost. If at the expiration of said fifteen 
(IS) day period of time the requisite corrective action has not been taken, the Board shall be 
aut1;lorized and empowered to cause such action to be taken (including, without limitation, 
hav,ing the Association perform any maintenance obligations not being properly performed 
by the Owner) and the cost thereof shall be paid by such Owner to the Association upon 
de11land and payment of such amounts shall be secured by the Assessment Lien. 

7.5 Boundary Walls. 

7.5.1 Each wall or fence which is located between two Lots (other than a 
wall which constitutes an Area of Association Responsibility) shall constitute a boundary 
wal,l and, to the extent not inconsistent with this Section 7.5, the general rules of law 
regarding boundary walls shall apply. 

7.5.1.1 The Owners of contiguous Lots who have a boundary wall ,. 
shaJlI both equally have the right to use such wall provided that such use by one 
Owner does not interfere with the use and enjoyment of same by the other Owner. 

7.5.1.2 In the event that any boundary wall is damaged or destroyed 
through the act of an Owner or the Owner's agents, lessees, licensees, guests or 
family members, it shall be the obligation of such Owner to rebuild and repair the 
boundary wall without cost to the other Owner or Owners. 

7.5.1.3 In the event any boundary wall is damaged or destroyed by 
some cause other than the act of an Owner or the Owner's agents, lessees, licensees, 
guests or family members (including ordinary wear and tear and deterioration from 
lapse of time), it shall be the joint obligation of all Owners whose Lots adjoin such 
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bOl.lI1dary wall to rebuild and repair such wall, with the expense to be divided among 
the Owners in accordance with the lineal frontage of their Lot on the boundary wall.' 

7.5.1.4 The right of any Owner to contribution from any other Owner 
under this Section shall be appurtenant to the land and shall pass to such Owner's 
successors in title. 

7.5.1.5 In addition to meeting the other requirements of this 
Declaration and of any other building code or similar regulations or ordinances, any 
Owner proposing to modify, make additions to or rebuild a boundary wall shall fIrst 
obtain the written consent of the adjoining Owners. 

7.5.1.6 In the event any boundmy wall encroaches upon a Lot, a valid 
eas~ment for such encroachment and for the maintenance of the boundary wall shall 
and does exist in favor of the Owners of tlle Lots which share such boundary wall. 

7.5.1.7 In the event adjoining Owners cannot agree on issues 
involving the maintenance, repair or rebuilding of, or other matters relating to, a 
cornmon boundary wall, the Board shall have the right, but not the obligation, to 
resolve the disagreement and, in connection therewith, to levy a Special Assessment 
against an Owner for the Owner's required contribution to the cost of such ' 
maintenance, repair, rebuilding or other matter. 

7.5.1.8 Notwithstanding anything to the contrary herein contained, 
there shall be no impairment of the structural integrity of any boundary wall 
without the prior written consent of the Board. 

7.5.1.9 Each Owner shall permit the Owners of adjoining Lots, or 
theiI: representatives, when reasonably required, to enter his Lot for the purpose of 
repairing or maintaining a boundary wall, provided that requests for entry are 
made in advance and that such entIy is at a time reasonably convenient to the 
Owner. In case of an emergency, such right of entry shall be immediate. An 
adjoining Owner making entry pursuant to the terms of this Section shall not be 
deemed guilty of trespass by reason of such entry. 

7.5.1.10 Surfaces of boundary walls which are generally accessible 
or vi~wable from only the adjoining Property may be painted, maintained and used 
by the adjoilling Owners. If such surfaces are viewable from public streets or the 
Common Area, the color scheme shall not be changed without the prior written 
consent of the Architectural Committee. 

7.5.2 With respect to a wall which borders a Common Area, an Owner 
with ,a Lot adjacent to same shall be responsible for routine maintenance, repair, cleaning 
and painting of the side of such wall facing the Owner's Lot; provided, however, that all 
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wrqught ilfon portions of such wall shall remain an Area of Association Responsibility. 
Wi1hresp~ct to a wall that separates contiguous Lots, each Owner shall be responsible for 
routine maintenance, repair, cleaning and painting of the side of such wall facing that 
Owner's Lot and of all wrought iron portions. 

7.5.3 Walls located on a Lot which are not boundary walls or walls 
located within or which constitute an Area of Association Responsibility shall be 
maintained, repaired and replaced by the Owner of a Lot. 

7.6 Community Mailboxes. 

7.6.1 The community mailbox unit located on Tract C (the "CMU") shall 
be an Ar(Ja of Association Responsibility. The Association shall be responsible for 
maintaining, repairing and replacing same, with the costs thereof to be a Common 
Expense, except as otherwise provided in this Declaration. The Association may retain 
the services of a mailbox contractor or other agent or independent contractor for purposes 
of performing some or all of such duties. For safety and security reasons, no 
maihtenan~e, repair or replacement of any portion of the CMU shall be performed by any 
per~on or entity other than the Association or its designated mailbox contractor, agent or 
ind~pendent contractor. 

7.6.2 Generally, the keyes) to a mailbox will be delivered either by the 
United States Postal Service ("USPS") or by the Association, or its duly delegated 
rep~esentative, to the first retail purchaser of a Lot from Declarant or a Designated 
Homebuilder. Subject to any rules or regulations adopted from time to time by the 
USPS, and subject to any Association Rules, upon subsequent transfers of ownership or 
occupancy rights with respect to any Lot, the parties to such transfer shall be responsible 
for arrangilng for the transfer of any and all keys to the mailbox assigned to such Lot. 
Neither Declarant, Designated Homebuilders nor the Association shall have any" 
responsibility for any such subsequent transfers of keys, failure to transfer keys, or 
misdelivery or theft of mail resulting from subsequent transfers of keys or failure to 
transfer keys. 

7.6.3 Each Owner shall be responsible for reporting to the Association any 
lostjor d~aged keys to the mailbox assigned to such Owner's Lot. Each Owner shall 
bem: any and all costs of obtaining a replacement key, rekeying of the Owner's mailbox, 
and ;any necessary related repairs to the CMU. No locksmith or other person (including, 
without limitation, the Owner of the Lot to which the mailbox at issue is assigned), other 
than the Association or its designated mailbox contractor, agent or other independent 
con~ractor shall do any work on or with respect to the CMU or any mailbox therein, 
incl~ding, without limitation, rekeying any mailbox, making replacement or additional 
keys for any mailbox, or repairing or servicing the CMU or any mailbox therein. 
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I 
I 7.6.4 For the security of all Owners, Lessees and Residents, each Owner, 

Leslsee anOlor Resident shall report promptly to the Association and to the USPS any and 
all tnail theft discovered by such Owner, Lessee or Resident and any vandalism or other 
datiage to: the Owner's, Lessee's or Resident's mailbox or to the CMU. Unless resulting 
sol~ly from the gross negligence or willful misconduct of the Association in the 
mttenance or repair of the CMU, the Association shall have no responsibility or 
lia~llity for any mail theft or misdelivery of mail, nor shall the Association have any" 
resI\'0nsibility with respect to vandalism or other damage to an Owner's mailbox or to the 
C.MIU unl(j:ss such vandalism or other damage has been reported to the Association, in 
whilch event the Association, in its sole discretion (but subject to applicable USPS rules 
andl regulations), may elect to restore the CMU and any applicable mailbox to its 
con ition immediately prior to the vandalism or other damage. To the extent that the 
nee for any repair, replacement, maintenance or other work is attributable to the actions 
of y particular Owner, Lessee or Resident, the Association may, in its sole discretion, 
see to recover from such Owner all costs suffered or incurred by the Association in 
performing such repair, replacement, maintenance or other work, which costs shall bear 
int est at the rate of twelve percent (12%) per annum from the date incurred by the 
Ass ciation until such costs and interest have been fully repaid by the applicable Owner, 
and which costs and interest shall be secured by the Assessment Lien against the 
app icableOwner's Lot. 

ARTICLE 8 

INSURANCE 

: 8.1 Scope of Covera~. Commencing not later than the time of the fIrst" 
conteyancy of a Lot to a Purchaser, the Association shall maintain, to the extent reasonably 
ava~lable, the following insurance coverage: 

i 8.1.1 Comprehensive general liability insurance, including medical 
payJnents iinsurance, in an amount determined by the Board, but not less than $1,000,000. 
Such insurance shall cover all occurrences commonly insured against for death, bodily 

: 
injuty and property damage arising out of or in connection with the use, ownership or 
mai¥.tenance of the Areas of Association Responsibility and all other pOltions of the Project 
whifh the Association is obligated to maintain under this Declaration, and shall also include 
hire~ automobile and non-owned automobile coverages with cost liability endorsements to 
cov¢r liabil!ities of the Owners as a group to an Owner; 

I 

l 8.1.2 Property insurance on all Areas of Association Responsibility insuring 
aga~st all risk of direct physical loss, insured against in an amount equal to the maximum 
insurable replacement value of the Areas of Association Responsibility, as determined by 
the J3oard; provided, however, that the total amount of insurance after application of any 
ded$ctibles shall not be less than one hundred percent (100%) of the current replacement 

I 
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cost of the insured property, exclusive of land, excavations, foundations and other items 
not1nally excluded from a property policy; 

I 8.1.3 Workmen's compensation insurance to the extent necessary to meet 
the requirements of the laws of Arizona; 

I 
i 8.1.4 Such other insurance as the Association shall determine from time to 

tim~ to be appropriate to protect the Association or the Owners; and 

i 8.1.5 The insurance policies purchased by the Association shall, to the 
extert reasonably available, contain the following provisions: (a) that there shall be no 
sUb~l~gatiol1l with respect to the Association, its agents, servants, and employees, with 
resp~ct to Owners and members of their household; (b) no act or omission by any Owner 
Willi". void the policy or be a condition to recovery on the policy; (c) that the coverage 
afforded by such policy shall not be brought into contribution or proration with any 
insurance which may be purchased by Owners or their mortgagees or beneficiaries under 
deecls of t:n:Ist; (d) a "severability of interest" endorsement which shall preclude the insurer 
front denyipg the claim of an Owner because of the negligent acts of the Association or 
other Owners; and (e) a statement of the name of the insured as the Association. 

I 8.2 Certificates of Insurance. An insurer that has issued an insurance policy 
under this Article shall issue a certificate or a memorandum of insurance to the Association 
and, Iupon request, to any Owner, mortgagee or beneficiary under a deed of trust. Any 
ins9'ance obtained pursuant to this Article may not be cancelled until thirty (30) days after 
notiqe of the proposed cancellation has been mailed to the Association. 

: 8.3 Payment of Premiums. The premiums for any insurance obtained by the 
Assdciationi pursuant to Section 8.1 of this Declaration shall be included in the budget of the 
Ass9ciation: and shall be paid by the Association. 

i 8.4 Payment of Insurance Proceeds. With respect to any loss to any Area of 
Ass9ciation, Responsibility covered by property insurance obtained by the Association in 
accordance with this Article, the loss shall be adjusted with the Association, and the

I 

insur~ce proceeds shall be payable to the Association and not to any mortgagee or 
beneficiary under a deed of trust. Subject to the provisions of Section 8.5 of this 
Decl~ation" the proceeds shall be disbursed for the repair or restoration of the damage to 
the A!,rea of Association Responsibility. 

. 'I 8.5 Repair and R~p~acement o~ ~amag~d ?r Destroyed Property. Any 
port1<pn of the Areas of AsSOCIation RespollSlblhty whIch IS damaged or destroyed shall be 
repaired or replaced promptly by the Association unless (a) repair or replacement would be 
illegd1 under any state or local health or safety statute or ordinance, or (b) Owners 
repre~enting at least eighty percent (80%) of the total authorized votes in the Association 
vote ~ot to repair or replace the damaged or destroyed Improvements. The cost of repair or 
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repr,1cement in excess of insurance proceeds and reserves shall be paid by the Association. 
If a 1 of die Areas of Association Responsibility are not repaired or replaced, insurance 
pro .eeds attributable to the damaged Areas of Association Responsibility shall be used to 
rest?re the damaged area to a condition which is not in violation of any state or local health " 
or s~fety statute or ordinance and the remainder of the proceeds shall either (a) be retained 
by t!re Association as an additional capital reserve, or (b) be used for payment of operating 
exp¢nses of the Association if such action is approved by the affIrmative vote or written 
con~ent, or any combination thereof, of Members representing more than fifty percent 
(50!fo) of the total authorized votes in the Association. 

I 
ARTICLE 9 

GENERAL PROVISIONS 

I 9.1 Enforcement. The Association or any Owner shall have the right to enforce 
the Project Documents in any manner provided for in the Project Documents or by law or in 
equi~, including, but not limited to, an action to obtain an injunction to compel removal of 
any I~provements constructed in violation of this Declaration or to otherwise compel 
co~liance with the Project Documents. The failure of the Association or an Owner to take 
enforcement action with respect to a violation of the Project Documents shall not constitute 
or br deemed a waiver of the right of the Association or any Owner to enforce the Project 
Docpments: in the future. If any lawsuit is filed by the Association or by any Owner to 
enforce the, provisions of the Project Documents or in any other manner arising out of the" 
Projfct DOGuments or the operations of the Association, the prevailing party in such action 
shal~ be entitled to recover from the other party all attorneys' fees incurred by the prevailing 
PartY in the action. In addition to any other rights or remedies available to the Association 
purspant to the Project Documents or at law or in equity, the Board shall have the power to 
imp~se reasonable monetary penalties (not in excess of the maximum amount allowed by 
law)lagainst an Owner for a violation of the Project Documents by the Owner, a Lessee of 
the <Owner or a Resident of the Owner's Lot, provided the Owner is given notice and an 
oPP1rtunity to be heard. 

i 9.2 Term; Method of Termination. This Declaration shall continue in full force 
and r,ffect for a term of twenty (20) years from the date this Declaration is recorded, after 
whioh time I this Declaration shall be automatically extended for successive periods of ten 
(10) Iyears each. This Declaration may be terminated at any time if but only if such 
termfnation. is approved by the affIrmative vote or written consent, or any combination 
ther~of, of the Owners representing ninety percent (90%) or more of the votes in each class 
of t1embership and by the holders of First Mortgages on Lots, the Owners of which have 
seveJilty-five percent (75%) or more of the votes in the Association. If the necessary votes 
and ,consents are obtained, the Board shall cause to be Recorded a Certificate of " 
Termination, duly signed by the President or Vice President and attested by the Secretary or

I 

Assi~tant Secretary of the Association, with their signatures acknowledged. Thereupon this 
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De9laration shall have no further force and effect, and the Association shall be dissolved 
pur~uant to the tenns set forth in its Articles. 

9.3 Amendments. 

9.3.1 Except for amendments made pursuant to Section 9.3.2 or 9.3.4 of this 
De4aration, the Declaration may be amended at any time by but only by the written 
app~oval Or the affirmative vote, or any combination thereof, of Owners of not less than 
seventy-fiv,e percent (75%) of the Lots and, to the extent required by Section 9.3.3, 
Dedarant. 

9.3.2 Declarant, so long as Declarant owns any Lot, and, thereafter, the 
Board may I amend this Declaration or the Plat, without obtaining the approval or consent of" 
any iOwnen or First Mortgagee, in order to confonn this Declaration or the Plat to the 
reql.¥rements or guidelines of the Federal National Mortgage Association, the Federal Home 
Loa~ Mortgage Corporation, the Federal Housing Administration, the Veterans 
Administration or any federal, state or local governmental agency whose approval of the 
Projfct, the, Plat or the Project Documents is required by law or requested by Declarant or 
the :moard. 

9.3.3 Notwithstanding anything herein to the contrary, so long as Declarant 
is thr Owner of any Lot, any amendment to this Declaration must be approved in writing by 
Dec~arant. 

9.3.4 Declarant, so long as Declarant is the Owner of any Lot, and, 
ther~after, t.I;1e Board may amend this Declaration without the consent of any other Owner to 
correct any error or inconsistency in this Declaration. 

9.3.5 So long as Declarant is the Owner of more than seventy-five percent 
(75~) of the Lots subject to this Declaration, any amendment to this Declaration shall be 
sign(;!d by Declarant and recorded in the records of Maricopa County, Arizona. At any time 
Decl~rant is not the Owner of at least seventy-five percent (75%) of the Lots subject to this 
Decl~ation, any amendment approved pursuant to Section 9.3.1 of this Declaration or by 
the :moard pursuant to Section 9.3.2 or 9.3.4 of this Declaration shall be signed by the 
Presifjent or Vice President of the Association and shall be recorded with the County 
ReCOrder of Maricopa County, Arizona, and any such amendment shall certify that the 
ameqdrnent has been approved as required by this Section. Any amendment made by 
Decll1lrant pursuant to Section 9.3.2 or 9.3.4 of this Declaration shall be signed by Declarant 
and recorded with the County Recorder of Maricopa County, Arizona. Unless a later 
effective date is provided for in the amendment, any amendment to this Declaration shall be 
effective upon the Recording of the amendment. 

9.4 Rights of First Mortgagees. 
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9.4.1 Any First Mortgagee will, upon written request, be entitled to: 
(a) inspect the books and records of the Association during nonnal business hours; 
(b) receive, within ninety (90) days following the end ofany fiscal year of the Association, a 
fin cial statement of the Association for the immediately preceding fiscal year of the 
As ociatiQn, free of charge to the requesting party; and (c) receive written notice of all 
me tings (])f the Members of the Association and be permitted to designate a representative 
to 1ttend aU such meetings. 

i . 9.4.2 No Lot shall be partitioned or subdivided without the prior written" 
ap~~~val of the holder of any First Mortgage on such Lot in addition to all other approvals 
reqfred hereunder or by applicable law. 

i 
I 9.4.3 No provision of this Declaration gives or shall be construed as giving 

anYlOwner or other Person priority over any rights of a First Mortgagee of a Lot in the case 
of tjhe distribution to such Owner of insurance proceeds or condemnation awards for losses 
to 9r taking of the Common Area. 

I 

i 9.4.4 Any First Mortgagee who receives a written request from the Board to 
reswqnd to or consent to any action requiring the consent of the First Mortgagee shall be 
deeped to have approved such action if the Association has not received a negative 
res~onse from such First Mortgagee within thirty (30) days of the date of the Association's 
reqyest. 

i 

9.5 i Interpretation. Except for judicial construction, the Board shall have the 
exc usive l1ight to construe and interpret the provisions of this Declaration. In the absence of 
any adjudication to the contrary by a court of competent jurisdiction, the Board's 
con truction or interpretation of the provisions hereof shall be fmal, conclusive and binding 
as t all Persons and property benefited or bound by this Declaration. In the event of any" 
con ict between this Declaration and the Articles, Bylaws, Association Rules or 
Arc ·tectural Committee Rules, this Declaration shall control. In the event of any conflict 
or consistency between the Articles and the Bylaws, the Articles shall control. In the 
eve t of any conflict or inconsistency between the Bylaws and the Association Rules or the 
Arc~tectural Committee Rules, the Bylaws shall control. 

I
I

9.6 Severability. Any determination by any court of competent jurisdiction that 
anyl provision of this Declaration is invalid or unenforceable shall not affect the validity or 
enf~rceabilityof any of the other provisions hereof. , 

I 9.7 Rule Against Perpetuities. If any interest purported to be created by this 
Dedlarati011l is challenged under the rule against perpetuities or any related rule, the interest 
sh~l be construed as becoming void and of no effect as of the end of the applicable period 
of ~erpetuities computed from the date when the period of perpetuities starts to run on the 
chaVenged' interest; the "lives in being" for computing the period of perpetuities shall be 
(a) tjhose 'Mhich would be used in determining the validity of the challenged interest, plus 

I 
, 

! 
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I 

(b)~ose of the issue of the Board who are living at the time the period of perpetuities starts 
to IrIon the challenged interest. 

I 9.8 Change of Circumstances. Except as otherwise expressly provided in this 
Dedlaration, no change of conditions or circumstances shall operate to extinguish, terminate 
or tfodify any of the provisions of this Declaration. 

i 
t 9.9 Notice of Violation. The Association shall have the right to record a written 

not~ce of a violation by any Owner, Lessee or Resident of any provision of the Project 
Douments. The notice shall be executed by an officer of the Association and shall contain 
sub tantially the following information: (a) the name of the Owner, Lessee or Resident 
vio ating, or responsible for the violation of, the Project Documents; (b) the legal 
des ription of the Lot against which the notice is being Recorded; (c) a brief description of 
the nature of the violation; (d) a statement that the notice is being Recorded by the 
Asspciation pursuant to this Declaration; and (e) a statement of the specific steps which 
mu~t be t~en to cure the violation. Recordation of a notice of violation shall serve as notice" 
to ~e Owner, Lessee and Resident, and any subsequent purchaser of the Lot that there is 
suc~ a violation. If, after the recordation of such notice, it is determined by the Association 
that] the violation referred to in the notice does not exist or that the violation referred to in 
the f'otice has been cured, the Association shall Record a notice of compliance which shall 
stat· the legal description of the Lot against which the notice of violation was Recorded, and 
the ecording data of the notice of violation, and shall state that the violation referred to in 
the rotice of violation has been cured or that the violation did not exist. Failure by the 
Ass?ciation to Record a notice of violation shall not constitute a waiver of any such 
violation, constitute any evidence that no violation exists with respect to a particular Lot or 
con¥itute a waiver of any right of the Association to enforce the Project Documents. 

9.10 Laws, Ordinances and Regulations. 
I 

I 9.10.1 The covenants, conditions and restrictions set fmth in this Declaration 
and [the provisions requiring Owners and other Persons to obtain the approval of the Board 
or ~e Architectural Committee with respect to certain actions are independent of the 
obli .ation of the Owners and other Persons to comply with all applicable laws, ordinances 
and regulations, and compliance with this Declaration shall not relieve an Owner or any 
other Person from the obligation to also comply with all applicable laws, ordinances and 
re~ations. 

. 9.10.2 Any violation of any state, municipal, or local law, ordinance or 
reguJation pertaining to the ownership, occupation or use of any property within the 
Pr~*rty is hereby declared to be a violation of this Declaration and subject to any or all of 
the 9nforcel:uent procedures set forth herein. 

I 9.11 References to this Declaration in Deeds. Deeds to and instruments 
affeqting any Lot or any other part of the Project may contain the covenants, conditions, and 
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res ictiOlli! herein set forth by reference to this Declaration; but regardless of whether any 
suc reference is made in any Deed or instrument, each and all of the provisions of this 
Deqlaration shall be binding upon the grantee-Owner or other person claiming through any 
such instrument and the grantee-Owner's heirs, executors, administrators, personal"
I. d .

rep~esenta~lves, successors an aSSIgnees. 

iI 9.12 Gender and Number. Wherever the context of this Declaration so requires, 
wo~~ used in the masculine gender shall include the felninine and neuter genders; words 
usef in the neuter gender shall include the masculine and feminine genders; words in the 
singular shall include the plural; and words in the plural shall include the singular.

!
 
I
 

9.13 Captions and Titles. All captions, titles or headings of the Articles and 
Sec .ons in this Declaration are for the purpose of reference and convenience only and are 
not Q be Qeemed to lilnit, modify or otherwise affect any of the provisions hereof or to be 
use. in determining the intent of context thereof. 

9.14 No Absolute Liability. No provision of the Project Documents shall be 
reted· or construed as imposing on Owners absolute liability for damage· to the 
on Area or the Lots. Owners shall only be responsible for damage to the Common 

or Lots caused by the Owners' negligence or intentional acts. 

ARTICLE 10 

DISCLOSURES 

I 10.~ Disclosures. Each Owner, by accepting a deed to a Lot, shall be deemed to 
hav~ fully investigated the issues related to the following disclosures and shall be deemed 
to *ve agreed that neither Declarant, Developer, nor any of their respective affiliates 
shal~ have any liability or obligation whatsoever with respect to any of the following 
matters nOf for any adverse consequences, circumstances or conditions which may at any 
tim1 arise as a result thereof. 

I 

I 
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10.1.1 Airport Proximity. The Project is located within the area impacted 
by ~e operation of Sky Harbor International Airport (the "Airport"). The Project is 
subject to overflights of aircraft operating from the Airport which may bring significant 
lev(i:!s of airplane traffic and noise. All Owners, Lessees and Residents are advised that 
people are often irritated by repeated overflights regardless of the actual sound level at 
the !overflight site. The Airport is a busy hub airport. Forecasts predict that Airport 
operations will increase in the future, and extended flight trances and traffic patterns may 
ext~nd several miles beyond the Airport boundary. Further information concerning the 
operation of the Airport and the effect the operation of the Airport may have upon the 
Project, Owners, Residents and other persons may be obtained by contacting the Airport. 

10.1.2 Agricultural Uses. Each Owner, Lessee and Resident understands" 
and! acknowledges that the Project is (a) located in the vicinity of, or is adjacent to, 
varipus pr<Dperties that are farmed or otherwise used for agricultural purposes including, 
but p.ot limited to, farming, the production of crops, livestock products, poultry products 
or other agricultural commodities, and the keeping, breeding, raising, feeding, boarding 
and! transporting of livestock (including horses and cows) (collectively "Agricultural 
Properties"); and (b) the Property is subject to attendant noise during various times of 
the day, odors, dust, flies, pollen, the migration of pesticides, fertilizers, and other 
chelJPicals, and to all other effects that may be caused by or result from the operation and 
use of the Agricultural Properties for farming or other agricultural purposes which may 
vary, depending on a number of factors, including, without limitation, wind direction, 
weather cOil1ditions and seasonal factors. In connection with the foregoing, each Owner, 
Les&ee and Resident on behalf of itself and all of his, her or its family members, 
perr¢ttees, guests and invitees, covenants and agrees that they knowingly and voluntarily 
assume all risks associated with these uses including but not limited to risks of nuisance, 
nois~, disturbance, inconvenience, property damage, and personal injury or sickness; and 
that iDeclarant, Developer, each Designated Homebuilder and the Association (and their 
resp~ctive shareholders, officers, members, directors, partners, employees and agents) 
and !any owner(s) or operator(s) of all or any portion of the agricultural properties (and 
thei~ respective employees, agents, invitees, licensees, contractors, officers, directors, 
shar~holders, affiliates, successors and assigns) shall not be responsible or accountable 
for, and shall have no liability for any claims, causes of action, losses, damages, costs or 
expenses arising in connection with or associated with any nuisances, disturbances, noise, 
incollvenience, property damage or other damage, or personal injury or sickness, directly 
or iudirectly related to, caused by, or associated with the operation and use of the 
Agricultural Properties for farming or other agricultural purposes. 

10.1.3 Access Gates. Declarant has installed access gates at the entry areas 
of ~e Project in order to limit access and provide more privacy for the Owners, Lessees 
and !Residents. Such access gates shall be maintained, repaired and replaced by the 
Assqciation. Each Owner, Lessee and Resident acknowledges and agrees that the access 
gates do not guarantee the safety or security of the Owners, Lessees or Residents or their 
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gue~ts or guarantee that only authorized persons will gain access to the Project. Each 
OWl1er, Lessee and Resident, and their families, guests and invitees, acknowledge and 
agr~e to assume the risk that the access gates may restrict or delay entry into, or access 
wi$n, certain areas by police, fire department, ambulances and other emergency 
vehicles or personnel. Neither Declarant, Developer, a Designated Homebuilder, the 
Asspciation nor any director, officer, member, agent or employee of Declarant, 
DeVieloper, a Designated Homebuilder, or the Association shaH be liable to any Owner, 
Les~ee or Resident or their families, guests or invitees for any claims or damages " 
resu,lting, directly or indirectly, from the construction, existence, operation or 
mai~ltenance of the access gates. The gates may remain open at such times as deemed 
necessary or appropriate by Declarant (so long as Declarant is constructing any 
ImProvements at the Project) in order to provide access to contractors, subcontractors and 
sUPl1liers providing labor and/or materials for the construction of Improvements in the 
Project, and otherwise as determined by the Board. 

10.1.4 Construction Nuisance. Residential subdivision and new home 
con~truction are subject to and accompanied by substantial levels of noise, dust, traffic, 
and pther construction-related "nuisances." Each Owner acknowledges and agrees that it 
is purchasing a Residential Unit which is within a residential subdivision currently being 
developed, and that the Owner will experience and accepts substantial level of 
construction-related "nuisances" until the subdivision (and other neighboring portions of 
landtbeing developed) have been completed and sold out. 

10.1.5 Expected Minor Flaws. Residential subdivision and home 
construction is an industry inherently subject to variations and imperfections, and items 
which do not materially affect safety or structural integrity shall be deemed "expected" 
minor flaws" (including, but not limited to: reasonable wear, tear or deterioration; 
shrinkage, swelling, expansion or settlement; squeaking, peeling, chipping, cracking, or 
fading; touch-up painting; discoloration or irregular lightening of, or deposits on, walls; 
dam<l;ge to or need for replacement of, any tree or other plant; structural or cosmetic 
damqge caused by sprinkler overspray or overwatering; damage to pipes and fittings, or 
leaks, in the sprinkler system, caused by maintenance or traffic; frost damage or frozen 
pipes and sprinkler systems; minor flaws or corrective work; and like items) and not 
constructional defects, and are not covered by warranty. 

10.1.6 Roadways. The Project is or may be located adjacent to or near 
expressways and/or arterial or major roadways, and subject to levels of traffic thereon 
and noise, dust, and other nuisance from such roadways and vehicles. Also, each 
Residential Unit is located in proximity to streets and other Residential Units in the 
Project, and subject to substantial levels of sound and noise. 

10.1.7 Model Homes. Model homes are displayed for illustrative purposes 
only, and such display shall not constitute an agreement or commitment on the part of 
Declarant or any Designated Homebuilder to deliver the Residential Unit in conformity 
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wi~ any model home, and any representation or inference to the contrary is hereby 
ex~ressly disclaimed. None of the decorator items and other items or furnishings 
(indluding, but not limited to, decorator paint colors, wallpaper, window treatments, 
~ors, upgraded carpet, decorator built-ins, model home furniture, model home 
lan~s.caping, and the like) shown installed or on display in any model home are included 
for ~ale to a Purchaser. 

10.1.8 Restriction of Traffic. Declarant reserves the right, until the close 
of 1scrow of the last Residential Unit in the Property, to unilaterally restrict and/or re­
rou~e all pedestrian and vehicular traffic within the Property, in Declarant's sole 
discretion, to accommodate Declarant's and any Designated Homebuilder's construction 
actiyities, and sales and marketing activities. 

By~icceptance of a deed to a Lot, each Owner, for itself and all Persons claiming under 
suc Owner, shall conclusively be deemed to have acknowledged and agreed: (a) that 
Dec arant, Developer and the Association specifically disclaim any and all 
reprfsentations and warranties, express and implied, with regard to any of the disclosed 
or d~scribed matters; and (b) to fully and unconditionally release Declarant, Developer, 
and fhe Association, and their respective officers, directors, members, managers, agents, 
emp1o!'ees, suppliers and contractors, and their successors and assigns, from any and all 
loss,l damage or liability (including, but not limited to, any claim for nuisance or health 
hazards) related to or arising in connection with any disturbance, inconvenience, injury, 
il1ne~s or damage resulting from or pertaining to all and/or anyone or more of the 
condjitions, activities or occurrences described in this Article 10. 

ARTICLE 11 

ALTERNATIVE DISPUTE RESOLUTION 

Ii 11.1 Alternative Method for Resolving Disputes. Declarant, Developer, 
Desiinated Homebuilders, the Association, and their respective members, officers, and 
directors, and all Owners, and other parties subject to this Declaration (each a "Bound 
Partyl') agree to encourage the amicable resolution of disputes involving any Bound Party 
withqut the emotional and flllancial costs of litigation. Accordingly, each Bound Party 
coveItants and agrees to submit those claims, grievances or disputes described in Section 
11.2 ~collectively, "Claims") to the procedures set forth in Section 11.3. 

: 11.2 Claims. Unless specifically exempted below, all claims and causes of 
actio~ arising out of or relating to the interpretation, application or enforcement of this 
Decla(ration, or the rights, obligations and duties of any Bound Pmiy under this 
Declaration or relating to the planning, design, condition, constlUction, engineering, 
gradiqg or development of the Project ("Claims") shall be subject to the provisions of 
Section 11.3. Notwithstanding the foregoing sentence, unless all parties thereto 
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oth~rwise agree, the following shall not be Claims and shall not be subject to the 
provisions of Section 11.3 (collectively "Claims Exempt from Dispute Resolution"): 

11.2.1 any suit or action by the Association against any Bound Party for" 
del~nquent assessments or to enforce any restriction, law or regulation relating to public 
safety or health; 

11.2.2 any suit by the Association or Declarant to obtain a temporary 
restraining order or injunction (or equivalent emergency equitable relief) and such other 
anc~llary relief as the court may deem necessary in order to maintain the status quo and 
preserve the Association's ability to act under and enforce the provisions of Article 3; 

11.2.3 any suit between or among Owners, which does not include 
Deqlarant, Developer, a Designated Homebuilder or the Association as a party, if such 
suit: asserts a Claim which would constitute a cause of action independent of this 
DeQlaration; 

11.2.4 any suit in which any indispensable party is not a Bound Party; and 

11.2.5 any suit as to which any applicable statute of limitations has expired 
or would expire within one hundred eighty (180) days of giving the Notice required by 
Section 11.3. 

11.3 Mandatory Procedures.. 

11.3.1 Notice. Any Bound Party initiating a Claim ("Claimant") against 
any i other Bound Party ("Respondent") (the Claimant and the Respondent referred to 
her~in being individually referred to as a "Party," or collectively referred to as the 
"Parties") shall notify each Respondent in writing (the "Notice"), stating plainly and 
conq;isely: 

(a) the nature of the Claim, including the persons involved and 
Respondent's role in the Claim; 

(b) the legal basis of the Claim (i.e., the specific authority out of 
which the Claim arises); 

(c) the proposed remedy; and 

(d) the fact that Claimant will meet with Respondent to discuss in 
good faith ways to resolve the Claim. 

-44­
703 55-DOO2fLEGAL16550280.3 , 



i 

11.3.2 Negotiation and Mediation. 

: (a) The Parties shall make every reasonable effort to meet in 
per$on and confer' for the purpose of resolving the Claim by good faith negotiation. If 
req*ested in writing, accompanied by a copy of the Notice, the Board may appoint a 
reptesentative to assist the Parties in negotiation. 

. (b) If the Parties do not resolve the Claim within thirty (30) days 
aft~r the date of the Notice (or within such other period as may be agreed upon by the 
Parties) ("Termination of Negotiations"), Claimant shall have an additional thirty (30) 
day~ to submit the Claim to mediation under the auspices of an independent mediation 
senrice designated by the Association, or, if the Parties otherwise agree, to an" 
ind~pendent agency providing dispute resolution services with substantial experience 
wit!? comparable disputes. 

(c) If Claimant does not submit the Claim to mediation within 
sucr. time, or does not appear for the mediation, Claimant shall be deemed to have 
wai~ed the Claim, and Respondent shall be released and discharged from any and all 
liabpity to Claimant on account of such Claim; provided, nothing herein shall release or 
disqharge Respondent from any liability to any person other than the Claimant.\ 

(d) Any settlement of the Claim through mediation shall be 
docPmented in writing by the mediator and signed by the Parties. If the Parties do not 
sett\e the Claim within thirty (30) days after submission of the matter to the mediation, or 
witlpn such other time as determined by the mediator or agreed to by the Parties, the 
me~ator shall issue a notice of termination of the mediation proceedings ("Termination 
of ~ediation"). The Termination of Mediation notice shall set forth that the Parties are 
at ail impasse and the date that mediation was terminated. 

(e) Each Party shall bear its own costs of the mediation, " 
including attorneys' fees, and each Party shall share equally all charges rendered by the 
mediator. If the Parties agree to a resolution of any Claim through negotiation or 
me~ation in accordance with this Section 10.3 and any Party thereafter fails to abide by 
the terms of such agreement, then any other Party may file suit or initiate administrative 
proqeedings to enforce such agreement without the need to again comply with the 
procedures set forth in this Section 11.3. In such event, the Party taking action to enforce 
the ~greement shall be entitled to recover from the non-complying Party (or if more than 
one inon-complying Party, from all such Parties pro rata) all costs incurred in enforcing 
sucij agreement, including, without limitation, attorneys' fees and court costs. 

.. 11.3.3 Termination of Mediation. Upon Termination of Mediation, 
Clai~ant shall thereafter be entitled to submit the matter to binding arbitration. Any 
arbitration proceeding will (i) proceed in Phoenix, Arizona; (ii) be governed by the 
Fedhal Arbitration Act (Title 9 of the United States Code); and (iii) be conducted in 
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accordance with the Commercial Arbitration Rules of the American Arbitration 
Association ("AAA"). Any arbitration proceeding will be before a single arbitrator. The 
paJ1ies shall use reasonable efforts to agree upon a single arbitrator within ten (10) days 
after written notice from one party to the other requesting arbitration. If the parties are 
unable to agree upon an arbitrator within such ten (10) day period, at any time thereafter 
either party may require that the arbitrator be selected according to the Commercial 
Arbitration Rules of the AAA. The arbitrator will be neutral and impartial, fully active in 
such arbitrator's occupation, knowledgeable as to the subject matter involved in the 
dispute, and experienced in arbitration proceedings. The foregoing shall not preclude" 
oth~rwise qualified retired lawyers or judges from acting as the arbitrator. The arbitrator 
will determine whether or not an issue is arbitrable and will give effect to the statutes of 
limitation in determining any Claim. Judgment upon the award rendered by the arbitrator 
may be entered in any court having jurisdiction. In any arbitration proceeding, the 
arbitrator will decide (by documents only or with a hearing at the arbitrator's discretion) 
anX pre-hearing motions which are similar to motions to dismiss for failure to state a 
claim or motions for summary adjudication. In any arbitration proceeding, discovery will 
be permitted and will be governed by the Arizona Rules of Civil Procedure. All 
discovery must be completed no later than twenty (20) days before the hearing date and 
within one hundred eighty (180) days of the commencement of arbitration proceedings. 
Any requests for an extension of the discovery periods, or any discovery disputes, will be 
SUbject to final determination by the arbitrator upon a showing that the request for 
discovery is essential for the party's presentation and that no alternative means for 
obtaining information is available. The arbitrator shall award costs and expenses of the 
arbitration proceeding in accordance with the provisions of this Declaration. The laws of 
the State of Arizona shall apply in any arbitration proceeding, without regard to its 
cOJllflict of laws rules. 

11.4 Member Approval of Association Claims and Actions.. Notwithstanding 
anything contained herein to the contrary and in addition to any requirements prescribed 
bYi law, the Association may not submit a Claim against Declarant or an affiliate of 
Declarant to binding arbitration upon Termination of Mediation, and (if the provisions of 
Section 11.3 do not apply) may not file any action against Declarant or an affiliate of 
Declarant arising out of or related to the design, construction, condition, planning, 
engineering, grading, development or sale of any part of the Property or any 
Improvements thereon, until all of the following have occurred: 

11.4.1 In advance of the meeting described in Subsection 11.4.2 below, the 
Bqard has provided full disclosure in writing to all Members of all material information 
relating to the Claim or action. The material information shall include, without 
limitation, a statement that describes the manner in which the action will be funded and a 
st<:j.tement describing any demands, notices, offers to settle or responses to offers to settle 
made either by the Association or the Declarant or its affiliate, if applicable. 
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I 11.4.2 The Association has held a duly called meeting of its Members and 
the !Board, at which Owners representing seventy-five percent (75%) or more of the votes 
in ~le Association, voting in person or by proxy, authorize the submittal of the Claim to 
arb~.tration or the filing of the action, as applicable. 

, 

I 11.4.3 The Board has authorized the submittal of the Claim to arbitration or 
the rling of the action, as applicable. 

j
, 

i 11.5 Waiver.. Each Bound Party, by execution of this Declaration or by 
acc pting a deed for the Association property or a Lot, as the case may be, agrees to have 
any dispute resolved according to the provisions of this Article 11 and waives their 
res~ective rights to pursue any dispute in any manner other than as provided in this 
Article 11. Such parties acknowledge that by agreeing to resolve all disputes as provided 
in this Article 11, they are giving up their respective rights to have such disputes tried 
befdre a court orJ'ury. 

I • 

I IN WITNESS WHEREOF, this Declaration has been executed as ofthe day and year 
frrstlabove written. 

I 
DEdLARANT: JOSEPH CARL HOMES, LLC, an Arizona 

limited liability company 
I 
I 

I 

I 

By-~C1IjA~,-
Its ~O--------=------­, 

I 
I 

I 

DE~ELOPER: ARBOLEDA RANCH 31, LLC, an Arizona 
limited liability company 

i 
I 

I 
i 
I 

Its -----'~-----f-"-----'------------

By -+t'd-bIV¥--\l-~...L..---------

I 
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ARBOLEDA RANCH 31, LLC, an Arizona 
limited liability company 

B~!b O},~i 
Its ft!lt6(/J;t~y... 

STATE OF Brn-if\Cv ) 
) ss. 

County of fl\Q/\ l~ <\. ) 

, •. T.h~ . foregoing instrUl'Re~t was ac~owl.e.dged before me this lA:~ day of 
. ~~. ~, 20ift, by ~l\ ffi\},\o.".., .. .. ,as eta. of 
JOSEPH CARL HOMES, LLC, an Arizona limited liability company, ori behalf of the 
limited liability company 

~ttJk~f----__ 
Notary Public 

My Oommission Expires: 
OFFICIAL SEAL
 

CANDICE LAMAS
 
NOTARY PUBLIC· ARIZONA
 

MARICOPA COUNTY
 
My Comm. Expires March 4, 2010
 

STA1\E OF Ar\7X)oa. ) 
) ss. 

CountY of \Do,C\ c..A~'---} 

A The foregoing instrument w\lS acknowledged before me this ICj-J-b, day of 
/ ~ ,20ty\, by \1)I.L\'l(\li')J I\\clOk , as &~{ of 
ARB~ RANCH 31, LLC, an Arizona limited liability camp, on behalf of the 
limited liability company. 

at Public 

I 

, . " Kimberly s-.vens 

8. 

'.. . c.o.m.... ml.••...1.•0...". '1#188169H..,y publlo • A,lm"a 
ManooP"! eo"n" 

My C_mls.lon &.pl-
. . Nov.';'ite; 20.2011 
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My F0mmission Expires:

4 1~OII;)Oll 
I 

it(J~) 
) ss. 

Co ty of--ffiAOCBPeu ) 
I The foregoing instrume~t was ackn~~ledged before me this ~ day of 

&~cl: , 20 m by G,t' Q?tj CI Af.;b'a-- , as ~ of 
ARB EDA RANCH 31, LLC, an Arizona limited liability company, on behalf of the 
limit liability company. 

, 

I 

My qommission Expires: 

1llf~ \d.-O\ \ 

I i) 
Klmberlv Steven. 

. 

Comml••lon '188158 
NOtIIry Pul>llD • A,l&On. 

MarlDOpe County 
MWO Commle.lon Expl.... 

November 2',2011 

I 

II 

I[ 

\ 

I 

I 

I 
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EXHIBIT A 

Lots 1; through 31, inclusive, and Tracts A, Band C of Arboleda Ranch, recorded in Book 
966 pfMaps, Page 35, official records of the Maricopa County, Arizona Recorder. 

I
I 

I

I
I

I
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