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DECLARATION OF COYENANTS, CONDITIONS, AND RESTRICTIONS
FOR
BRIGHTON PARK
(A Single Family Subdivision)
This Declaration of Covenants, Conduipns, and Restrictions for Brighton Park (A
Single Family Subdivision) (“Declaration”) is made a¢ of the date set forth at the end of this

Declaration by Brighton Park Investments, LL.C, an Arizoma linited liability company.

BACKGROUND

Al Declarant is the owner of certain real property (“Property” or “Project”) that is

deplc;ted on the Plat and Jegally described on Exhibit “A” attached #g this Declaration. The Property .

s located in the City of Phoenix, County of Maricopa, State of Arizona.

B. Declarant desires to provide for the construction of residential d evelopment
consisting of detached single family residences, common areas, and other facilities. )

C. Declarant includes in this Declaration and initially imposes these benefits,

tovenants, conditions, and restr”~tions upon only the lots and those common area tracts described on

Exhibit 7A”. Subséquent_ to the dite ¥ this Declaration, additional phases of lots or common area
tracts may be incorporated into the Project as provided below.

D. Declararit intepds that this Declaration and the sther Project Doguments will
facnhtate a general plan for the development for the Property.

DECLARATION

Accordmgly, Declarant declares thatthe lots and common area tracts described on the
Plat. togt,ther with any other lots and common area tracts that, in the future, may.be included in this
Declaration as provided below, are to be held, sold, mnrtgaged, encumbered, Ieased rented, used,
occupied, improved, and conveyed subject to the following benefits, burdens, rights, reservations,

easements, limitatigze, restrictions, servitudes, covenants, conditions, charges, duties, obligations, and -

liens{z mier‘m:y ref'erred t a5 zovenants and restrictions”). The covenantsand restrictions are for
the purpose of protecting the valus, attractiveness, and desirability of the Property, and the cavenants

and restrictions will benefit, burden, and'run with e title to the Property and will be binding upon all

parties having any right, title, or interestin or to any part of the Property and their heirs, successors,
and assigns. The covenants and restrictions will inure to the benefit of each Owner. The Declarant

further declares as follows

400928.2
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ARTICLE I
DEFINITIONS

1.1 “Ancillary Unit" means any of the following types of permanent or temporary
items that are not part of the Detached Dwelling Unit and related improvements onginally
constructed by the Declarant: basements, cellars, guest houses, hobby houses, storage sheds (portable
or permanent), stables, wood sheds, outbuildings, shacks, bamns, garages, living quarters, cabanas,
ramadas, gazebos, carports, covered patios, or any structures or items of any similar type.

1.2 “Architectural Committee” means the committee established pursuant to
‘Article VII of this Declaration and the provisions of any other Project Documents.

13 “Archltectural Commitiee Rules” means any rules, regulatmns or design
gurdelmes that may be adopted or amended by the Architectural Commuttee.

1.4 “Areas of Association Responsibility” means those areas of the Project and
adjommg right-of-ways that, while not part of the Common Area owned by the Association, are
required to be matntained by the Assomatlon either pursuant to: (i) this Declaration or the Plat; (ii)
any written agreement with any utility provider; or (iii) any zoning or development stlpulatwn or

requirement of the City.

1.5  “Arlicles” means the Articles of Incorporation of the Association that have
been or will be filed in the office of the Corporation Commission of the State of Arizona, as may be
amended from time to time in the manner set forth in the Articles. ‘

1 6  “Assessment” (whether tapitalized or not in this Declaration or the other
.Project Documents) means the Annual Assessments, Special Assessments and Other Assessments
described and defined in the Prcuect Documents. '

1.7 “Association” means Brighion Park' Community Association, Inc., that has
been incorporated by Declarant and/or others as a nonprofit Arizona corporation, and the
Association's successors and assigns.

1.8 ‘Assomatlon Rules means any rules and regulations adopted by the -
AsSociation, as the rules and regulatzons may be amended from time'to time.

_ 1._9 “Board” and “Board of Directors™ means the Board of Directors of the
Association. Board and Board of Directors

1.10  “Bylaws" means the bylaws of the Association, as may be amended ﬁom time
to time in the manner set forth in the Bylaws. '

LI1  “City” means the City of Phoenix, a municipal corpor&tion, and all applicaEIe
councils, boards, commissions, departments, authorities, and agencies of the municipality.
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112 “Commercial or Recreational Vehicles” means any of the following types of
vehicles that are owned, leased, or used by an Owner of a Lot or any of Owner’s Penmitiees:
commercial truck, municipal vehicle, tractor, bulldozer, crane, snowmobile, ambulance, tour jeep,
trolley, recreational vehicle, commercial delivery van, commercial pickup truck with a
manufacturer’s capacity rating of more than one (1) ton, semi, semitrailer, wagon, freight trailer,
flatbed, boat trailer, automobile trailer, camper, camper shell, mobile home, motor home, boat, jet
ski, dune buggy, go cart, golf cart, all-terrain vehicle, bus, or similar commercial or recreational
vehicles or equipment (whether or not eqmpped with sleeping quarters}. Any comumercial pickup
truck with a manufacturer’s capacity rating of one (1) ton or less that is not equipped with a camper,
camper shell, or work equipment in the truck bed will be treated as a “Family Vehicle,” as described

. below.

. 113 “Common Area” means all of the real property described on the Plat as Tracts

“A” through “T7, inclusive, and all real property that may be annexed from time to time into the

Project as additional common area tracts. The Common Area will be owned and maintained by the
"Association in accordance with the Project Documents: The “Commeon Area” does not include the
real property described on the Plat {or any Subsequent plat affecting any annexed property) as

individual Lots, public streets, or other publicly dedicated areas. The term “Commen Area” also

includes all structures, facilities, furniture, fixtures, improvements, picnic areas, ramadas, barbeque

areas, sport courts, tot lots, recreational facilities, and land'scaping, if any, located on the common

area tracts; and all rights, easements, and appurtenances relating to the common area tracts owned by

the Association. Tracts “A” “"and “H”, as depicted on the Plat, will be referred to as the “Retention

Tracis™.

1.14  “Deglarant” means Brighton Park Investments, LLC, an Arizona limited
liability company. The term “Declarant” includes all successors and assigns of Brighton Park
Investments, LLC, an Arizona limited liability company; if the successors or assigns: (i) acquire
more than one (1) undeveloped Lot from the Declarant for the purpose of resale; and (i)’ record a
supplemental declaration executed by the then-Declarant declaring the successor or assignee as a
succeeding Declarant under this Declaration. The term “Declarant” does not include any Mortgagee,

1.15 “Declaration” means this Declaration of Covenants, Conditions, and
Restrictions and the covenants and restrictions set forth in this entire document (in entirety or by
reference), as may be amended from time to time in the manner set forth below.

1.16 “D_etached Dwelling Unit” means all buildings located.on a Lot and used or
“intended to be used for Single Family Residential Use, including any parages, carports, open or
closed patios, and basements, as originally constructed by the Declarant.

1.17  “Family Vehicles” means any domestic or foreign cars, station wagons, sport
wagons, pickup trucks, vans, mini-vans, jeeps, sport utility vehicles, motoreycles, and similar non-
commercial and non-recreational vehicles that are used by the Owner of the applicable Lot or the
Owmer's Permittees for family, personal, and domestic purposes only and not for any comrmereial
purpose. Notwithstanding the types of vehicles included within the definition of Commercial or
Recreational Vehicles, a “Family Vehicle” also includes the following types of vehicles that the
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Architectural Comimittee determines, in advance of its use within the Project, lo be similar in size
and appearance to smaller vehicles so as to be parked and maintained as a Family Vehicle: (i) non-
commercial pickup trucks with @ manufacturer’s capacity rating of one (1) ton or less with attached
camper shells so long as the truck and camper shell are no more than eight (8) feet in height,
measured from ground level; and (ii) small motor homes of not more than eight (8) feet in height and

not more than eighteen (18) feet in length.

'1.18  “Institutional Guarantor” means, if applicable to the Project, a governmental
insurer, puarantor, or secondary market mortgage purchaser such as the Federal Housing
Administration (FHA), the Veterans Administration (VA), the Federal Home Loan Mortgage
Corporation (FHLMC), and the Federal National Mortgage Association (FNMA) that insures,
guarantees, or purchases any note or similar debt instrument secured by a First Mortgage. An
Institutional Guarantor will be entitled to vote on those matters that require the approval or consent
-of the Institutional Guarantors if the Institutional Guarantor notifies the Association in writing of its
desire to vote and its address for delivery of all Association notices. '

1.19  “Imigation Pipeline Permit” means that certain City of Phoenix, Arizona
Revocable Permit No. RP-03039-05-1 by and between the City of Phoenix Street Transportation
Depariment and the Association regarding the instzllation, use and maintenance of a private
imgation pipeline by the Association within a public right-of-way described as the “Encroachment”
in the Iirigation Pipeline Permit. A copy of the Irrigation Pipeline Permit is available for inspection
at the offices of the Association or the Cify of Phoenix, Street Transportation Department.

o 1.20 “Lot” means any one of the Jots that is described and depicted on the Plat and
that is iitially subjected to this Declaration and includes any other lot that in the future may be
included within the Project by an Annexation Amendment or Supplemental Declaration as provided
in this Declaration. The term “Inventory Lot” means any Lot owned by the Declarant upon which a
Detached Dwelling Unit has not been constructed completely. Completed construction will be
evidenced by the issuance of a final certificate of occupancy or similar approval by the City. The
* term “Completed Inventory Lot” means a Lot owned by Declarantupon which a Detached Dwelling
Unit has been completed, as evidenced by the issuance of a final certificate of occupancy by the City.

1.21 “Member” means each and every Owner of a Lot.

1.22  “Mortgage” (whether capitalized or not) means the consensual conveyance or
asmgmnent of any Lot, or the creation of a consensual lien on any Lot, to secure the performance of
an obligation. - The térm “Mortgape” includes a deed of trust, mortgage, assignment, or any other
agreement for the purpose of creating a lien to secure an obligation, and also includes the instrument
evidencing the oblipation. The term “First Mortgage” means a Mortgage held by an institutional
lender that is the first and most senior of all Mortgages on the applicable Lot.

1.23  “Mortgagee” (whether capitahzed or not) means a person or entity to whom a
Mortgage is made and will include a holder of a promissory note, a beneficiary under a deed of trust,
or a seller under an agreement for sale. The term “First Mortgagee” means a Mortgagee that is the
first and most senjor of all Mortgagees upon the applicable Lot.
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1.24 “Mortgagor” means a person or entity who is a maker under a promissory
note, a mortgagor under a mortgage, a trustor under a deed of trust, or a buyer under an agreement

for sale, as applicable.

1.25 “Nonrecurring And Temporary Basis” means the parking of vehicles of any
type either: (i) for the temporary purpose of loading and unloading non-commercial items for use on
the Lot; (ii) for temporary parking by guests or invitees of an Owner that do not involve overnight
parking; or (iii} for temporary parking of the vehicles of an Owner or the Owner’s Permittees for
cleaning or special events that do dot involve ovemnight parkmg and that d 0 not oceur ori a frequent

or repetitive basis.

1.26  “Owner” means the record owner, whether one or more persons or entities, of
a fee simple legal title to any Lot. The term “Qwner” does not include those persons having an
interest in a Lot merely as security for the performance of an obligation or duty (i.e., a mortgagee).
In the case of Lots in which the fee sirple title is vested of record in a trustee pursuant to Arizona
Revised Statutes, §§ 33-801, et seq., the “Owner’” of the Lot will be deemed to be thie trustor. Inthe
case of a Lot covered by an Agreement for Sale of Real Property as described in A.R.S,, §§ 33-741,
et seq., the buyer of the Lot will be deemed to be the “Owner.” The term “Owner's Permittees”.
means all family members residing in the Owner's Detached Dwelling Unit and all guests, tenants,
licensees, invitees, occupants, and agents that use the Owner's Lot or other portions of the Project
(including Common Area) with the implied or express consent of an Owner.

1.27  “Permitted Sateliite Dishes and Exterior Antennas” means: (i) any antenna
that is designed to receive direct broadcast service (DBS), _including direct-to-home satellite services,
of one (1) meter or less in diameter; (ii) any antenna that is designed to receive video programming
services via multi-point distribution services (MMDS) of one (1) meter or less in diameter; (iii) an
antenna that is designed to receive television broadcast signals; or (iv) any similar antenna orsatellite
~ dish, the residential use of which is protected under the Telecommunications Act of 1996 and any

ru[es promulgated under the Telecommunications Act, as either may be amended.

'1.28  “Person” (whether capitalized or not) means a natural person, a corporation, a
partnership, a trust, or other legal entity.

1.29 “Plat” means the subdivision plat for Bnghton Park recordeci in Book 661 of

Maps Page 3, Official Records of Maricopa County Recorder, Maricopa County, Atizona, as it may
be amended from time to time pursuant to this Declaration, and any additional plats that may be

referred to in any Supplemental Declaration, if an)r

1.30  “Project Documents” means this Declaration, the Articles, the Bylaws, the
Association Rules, the Architectural Commitiee Rules, and the Plat, collectively, as any or a]l of the
foregumg may be amended from time to time.

1.31  “Recreational Vehicle Parking Area” means that portion of the Enclosed Side
Yard of a Lot that has been designated in writing by the Architectural Committee as a place for the
-parking of Commercial or Recreational Vehicles or Family Vehicles. The plans and specifications
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for any Recreational Vehicle Parking Area must be approved in writing by the Architectural
Committee prior to its installation or construction. The Recreational Vehicle Parking Area must be

Screened From View.

1.32  *“Screened From View” means that the object in question is appropriately
screened from view from abutting Lots, Common Area, and public and private streets by a gate, wall,
shrubs, or other approved landscaping or screening devices. The Architectural Committee will be
the sole judge as to what constitutes an object being Screened From View or appropriately screened.

1.33  “Single Family’” means a group of one or more persbns each related to the
other by blood, marriage, or legal adoption, or a group of not more than four (4) adult persons not all
so related who maintain a common household in a Detached Dwelling Unit located on a Lot.

1.34 “Single Family Residential Use™ means the occupancy or use of a. Detached
Dwelling Unit and Lot by a Single Family in-conformity with the Project Documents and the require-
ments imposed by applicable zoning laws or other state, county, or mumc:]pal rules, ordinances,
codes, and regulations. :

| 1.35 “Visible From Neighboring Property” means, with resﬁﬂc:t to any given abject,
that the object is or would be clearly visible without artificial sight aids to a person six (6) feet tall,
standing on any part of the Property (including a Lot, Common Area, or public or private street)

adjoining the Lot or the portion of the Property upon which the object is located.

©1.36  “Yard” (whether capitalized or not) means all portions of the Lot other than
the portions of the Lot upon which the Detached Dwelling Unit oran Ancillary Unit is construcied.
“Private Yard” meéans the portion of the yard that generally is not Visible From Neighboring Property
and is shielded or enclosed by walls, fences, hedges, and similar items (typically, a back or enclosed
side yard of the Lot). “Public Yard” means that portion ofthe Yard that is Visible From Neighboring
Property, whether located in front of, beside, or behind a Detached Dwelling Unit (typically, a front
yard or open side yard of a Lot). “Enclosed Side Yard” means the enclosed side yard portion of a
Lot that is located behind, when viewed from the street in front of the Detached Dwelling Unit, any
front boundary wall located on a Lot. The Architectural Committee will be the sole judge as to what
constitutes an Enclosed Side Yard in accordance with this Declaration.

ARTICLE I
PROPERTY RIGHTS IN COMMON AREAS

2.1 QOwners' Easements of Emomcnt. Every Owner will have a non-exclusive
right and easement of use and enjoyment in and to the Common Area, in common with all other
persons entitled to use the Common Area. An Owner's right and easement to use and enjoy the
Common Area will be appurtenant to and pass with the title to every Lot and will be subject to the

following:

(a) Charges and Regulations. The right of the Assomatlon to charge
reasonable admission and other fees for the use of the Common Areas and to regulate the use of the
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Comumnon Area, the right of the Association to limit the number of the Owner's Permittees who use
the Common Area; the right of the Association to limit the number and type of pets that use the
Common Area; the right of the Association to hold the Owners accountable for the conduct of the

mer s Permittees and pets;

o (b) Suspension of Voting and Usage Rights. The ri ght of the Association

to suspend the voting rights of any Owner and to suspend the right of any Owzer or the Owner’s

Permittees to the use of the Common Areas if any assessment against that Owner or Owner's Lot is

not paid within thirty (30) days after its due date or if there exists any uncured non-monetary -
infraction of the Project Documents, subject to compliance with any apphcab[e notice and hearning

requirements contained in the Bylaws;

(c)  Dedication/Grant. The right of the Association to dedicate or grant an
easement covering all or any part of the Common Area to the City or any provider utility company
for the purposes, and subject to the conditions, that may be established by the Declarant during the
period of Declarant Control (as defined in Section 3.2) and, after the period of Declarant Control, by
the Board. Except for those easements reserved or created in this Declaration or by the Plat, no
dedications or grants of easements over all or any part of the Common Area to the City or any
provider utility company will be effective unless the dedication or grant is approved at a duly called
regular or special meeting by an affirmative vote in person or by proxy of two-thirds (2/3) or more of
the total number of eligible votes in each class of Members and unless the instrument évidencing the
dedication or grant is executed by an authorized off’ icer of the Association and recorded in the proper
records in Maricopa County; and

{(d)  Declarant Use. In addition to their rights set forth elsewhere in this
Declaration and the other Project Documents, the right of the Declarant and its respective agents and
representatives to the nonexclusive us¢, without extra charge, of the Common Area for sales, display,
and exhibition purposes both during and after the period of Declarant Control.

2.2 Delegation of Use. Subject to and in-accordance with thePro_] ect Documents,
any Owner may delegate to the Owrier's Permittees its right of enjo;yment to the Conymon Area.

2.3 Convevance of Common Area. Bya tirne no laler than the conveyance of the
first Lot within the Project to a Class A Member, the Common Area will be conveyed by Declarant
to the Association by the delivery of a special warranty deed, free and clear.of all monetary liens, but
subject to the covenants and restrictions of the Project Documents. Once conveyed by the Declarant
to the Association, the Common Area will be maintained by the Association at the commion cxpense
of the Owners, all as detailed in Article IV bclow

ARTICLE HI
MEMBERSHIP AND VOTING RIGHTS

3.1  Membership. EveryOwnerofalot, by accepting a deed for that Lot (whether
or not expressed in the deed or conveying instrument) or otherwise becoming an “Owner”, is a



20040380045

Member of the Association, is bound by the provisions of the Project Documents, is deemed to have
personally covenanted and agreed to be bound by all covenants and restnictions contained in the

- Project Documents, and is deemed to have entered into a contract with the Association and each
other Owner for the performance of the respective covenants and restrictions. The personal covenant
of each Owner described in the preceding sentence will be deemed to be in addition to the real
covenants and equitable servitudes created by the Declaration, and this personal covenant of each
Owner will not limit or restrict the intent that this Declaration benefit and burden, as the case may be,
and run with title to, all Lots and Common Area covered by this Declaration. Membership in the
Association will be appurtenant to and may not be separated from owiership of any Lot that is
subject to assessment. Upon the permitted transfer of an ownership interest in a Lot, the new Qwner
will automatically become a Member of the Association. With the exception of Declarant,
membership in the Association will be restricted solely to Owners of Lots.

32, (Class. The Assoclia'tior-llwill have two (2) classes of voting membership:

(a) Class A. 'Class A members will be all Owners, with the exception of

the Declarant. Class A members will be entitled to one (1) vote for each Lot owned. ‘When more

-than one person holds an interest in any Lot, all joint owners will be Members; however, for all

voting purposes and quorum purposes, thcy,mll together be considered 1o be one (1) Member. The

vote for any jointly-owned Lot will be exercised as the joint owners determine, but in no event will

more than one (1) vote be cast with respect to any Lot. Any attempt to cast mu]tlple voles for a given
Lot will result in the invalidity of all votes cast for that Lot.

(b) Class B. The Class B member will be the Declarant and will be
entitled to three (3) votes for each Lot owned. The Class B membership will cease and be converted
to Class A membership upon the happening of any of the following events, whichever occurs earlier:

(1} . Four(4) months after the date when the total votes outstanding in the
Class A membcrsinp first equals or exceeds the total votes outstanding in the Class B membership,
unless prior to that date, Declarant records an Annexation Amendment annexmg all or any part of
the Annexable Property into the Project as additional Lots;

(2)  The date that is stx (6) years after the date of the close of escrow on the
first Lot sold by Declarant; however, if, and to the extent that any portion of the- Annexable Property
is annexed from time to time into the Project as additional Lots pursuant to 2 recorded Annexation
Amendment, this outside date will be extended automatically to a date that is ten (10) years afier the
date of the close of esCrow ol the first Lot sold by Declarant within the newly annexed portion of the
Project; or

(3) When the Declarant notifies the Association in writing that it
re!mqmshes its Class B membership.

Upon the conversion of Declarant's Class B membership to Class A membership, the Declarant will
be entitled to only one (1) vote for each Lot owned by the Declarant. The period of time during
which Class B membership is in existence will be referred to in this Declaration as the period of .
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“Declarant Control.” For the purposes of Section 3.2(b)(-1) above, the number of votes will be based
upon the Lots initially covered by this Declaration, plus all Lots that in the future may be included in
or covered by this Declaration as provided in this Declaration, minus all Lots withdrawn from this

Declaration, if any.

- 3.3  Transfer of Control. When the period of Declarant Control ends, the Class A
Members will accept control of the Association from the Declarant and full responsibility for the
operation of the Association and administration of the Property as provided in the Project
Documents, and Declarant will have no further responsibility for any future acts or omissions with
‘respect to the operation of the Association and administration of the Property. Any claims of the
Association or any Owners against the Declarant for acts or omissions of the Declarant with respect
to the operation of the Association or the administration of the Property (including the availability or
sufficiency or any reserves) arising during the period of Declarant Control will be waived, unenforcs-
able, and void if not commenced within one (1) year from the expiration of Declarant Control.

ARTICLE IV
COVENANT FOR MAINTENANCE ASSESSMENTS

4.1 Lien and Personal Obligation for Assessments.

(a) Creation of Lien. By accepting a deed for that Lot (whether or not
expressed in the deed or conveying instrument) or otherwise becoming an “Owner”, each Owner of
any Lot is deemed personally to covenant and agree to be bound by all covenants and restrictions of
the Project Documents and to pay to the Association: (i) the Annual Assessments described in
Section 4.2 below; (ii) the Special Assessments described in Section 4.4 below; (iif) an amount
sufficient to, on demand, indemnify and hold harmless the Association for, from, and against all
obligations undertaken or incurred by the Association on account of an individual Owner's Specxa]
request and to repay the Association for all expenditures on account of the special services or
benefits requested by an Owner; (iv) an amount sufficient to reimburse the Association for the cost
of performing any obligation of an Owner under the Project Documents that the Owner has failed to
timely pay or perform; (v) an amount sufficient to, on demand, indemnify and hold harmless the
Association for, from, and against all monetary damages or penalties imposed on the Association
arising out of the failure of the Association to disclose, or to accurately disclose, the information
required under A.R.S. § 33-1806 where the Owner knew or should have known of the inaccuracy of
the information or where the Owner was under a contractual or other duty to disclose the information
not provided (or not accurately provided) by the Association; and (vi) all other assessments or other
similar charges that may be fixed, established, and collected fiom time to time as provided in this
Declaration or the other Project Documents. The amounts described above, together with all accrued
inferest, court costs, attorney fees, late fees, pena]tles fines, and-all other expenses incurred in
connection with the collection of the amounts described above, whether or not a lawsuit or other
legal action js initiated, are referred to collectively in the Project Documents a5 an “Assessment”
(whether capitalized or not). The Association, by the recordation of this Declaration, is pranted a
perfected, consensual, and continuing lien upon the Lot against which the assessment is made or has
been incurred for the payment of all assessments, and the firther recordation of any claim of lien or
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notice of lien is not required for perfection or enforcement of the Assoma’uon s lien for the

assessments.

(b)  Personal Obligation. Each assessment also will be the personal, joint,
and several obligation of each person who was the Owner of the Lot at the time when the assessment
became due, was incurred, or arose, as applicable, The personal obligation for delinquent
assessments will not pass to the particular Owner's successors in title unless expressly assumed in
writing by the Owner’s successors; however, the personal obligation of the prior Owner for the
delinquent assessments will not be deemed released or discharged by reason of any assignment,
conveyance, or transfer of title of a Lot. The Association may enforce the personal obligation of an
Owner to pay delinquent assessménts in any manner permitted under Arizona law or the Project
Documents. Notwithstanding the previous sentences in this subparagraph, if there is an assignment,
conveyance, or transfer of title to any Lot, all assessments applicable to the transferred Lot will
continue as a lien against the Lot in the hands of the subsequent Owner, except in those
circurmstances described in Section 4.9 below.

4.2 Purpose of Annual Assessments. The term “Annual Assessments” (whether
capitalized or not) means those assessments levied by the Association for the purpose of: (i)
promoting the recreation, health, safety, welfare, and desirability of the Project for its Owners; (ii)
operating the Common Area or any. other areas over which the Association has maintenance
responsibility such as the Areas of Association Respon'sibility (including payment of any taxes,
utilities charges, street light improvement district assessments, and rubbish collection fees if not
individually billed to the Owners); (jif) insuring, maintaining, repairing, painting, and replacing
improvements in the Common Area or Areas of Association Responsibility; and (iv) enhancing and -
- protecting the value, desirability, and attractiveness of the Project generally. The annual assessment
may include a reserve fund for taxes, insurance, insurance deductibles, maintenance, repairs,
painting, and replacements of the Common Area and other areas that the Assoc:atmn is responsible
for maintaining including the Areas of Association Responsibility. -

43  Initial and Annual Assessments. Prior to the conveyance of the first Lot by
Declarant to a third party purchaser, the Association will establish an annual assessment that will
remain in effect through the “base year” ending December 31, 2004, and such assessment shall be
$420.00 ($35.00 per month). The assessment for Lot 1 shall be waived so long as the Owner of
Lot 1 serves as an Officer and acts as the official mailing address for the Association. After the base
year, the maximum annual assessment will be as determined by the Board of Directors, subject to the
limitations below. The aninual assessment may not be increased over the arinual assessment in the
previous year by more than the Permitted Percentage Increase (as defined below), unless the
additional increase is approved at a duly called regular or special meeting by an affirmative vote (in
persen or by proxy) of two-thirds (2/3) or more of the total number of eligible votes cast at that
meeting in each class of Members. From and after the base year, the Board, without a vote of the
Members, may increase the maximum annual assessments during each fiscal year of the Association
by an amount (“Permitted Percentage Increase’) equal to the greater of: (i) ten percent (10%); or
(ii) a percentage calculated by dividing the Consumer Price Index in the most recent October
(identified by an “A” in the formula below) by the Consumer Price.Index for the October one (1)
year prior (identified by a “B” in the formula below), minus one (1) (i.e., CPI percentage (A/B) -1).

io -
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By way of example only, the percentage increase in the assessment for 2004 cannot be increased by
"more than the greater of; (I) ten percent (10%}; or (I) the increase in the Consumer Price Index for
October, 2004, divided by the Consumer Price Index in October, 2003), minus one (1}. The term
“Consumer Price Index™ will refer to the “United States Bureau of Labor Statistics, Consumer Price
Index, All Urban Consumers, United States city average, all items (1982-84 = 100)” issued by the
U.S. Bureau of Labor Statistics, or its equivalent, revised, or successor index. Notwithstanding the
previous portions of this Section 4.3, if the Permiited Percentage Increase exceeds twenty percent
{20%) or if, regardless of the Permitted Percentage Increase, the annual assessment is otherwise
sought to be increased by mare than twenty percent (20%) over the annual assessment in the previous
year, the increase in the annual assessment must be approved by greater than fifty percent (50%) of
the total number of eligible votes of the Members, regardless of class, and these approvals may be
obtained at a regular or annual meeting of the Members or by written ballot of the Members.

4.4 Special and Other Assessments.

- (a) Special Assessments. The Association, at any time and from time to
time in any assessment year and in addition to the annual assessments authorized above or any other
assessments authorized elsewhere in this Declaration, may levy a special assessment against all of
the Members for the purpose of defraying, in whole or in part: (i) the cost of any construction, repair,
or replacement of the Common Area or the Areas of Association Responsibility, regardless of the
~ cause for the construction, repair, or replacement; or (ii) the cost of any other unexpected or

extraordinary expenses incurred in connection with the maintenance of the Common ‘Area or the
Areas of Association Responsibility or any other Association matters. The foregoing assessments’
will be referred to as “Special Assessments” (whether capitalized or not). All special assessments,
however, must be approved at a duly called regular or special meeting of the Members by an affirma-
tive vote (in person or by proxy) of two thirds (2/3) or miore of the total number of eligible votes cast
at that meeting for each class of Members.

(b)  Other Assessments. In addition {o the annual and special assessments
described above, the Board, without a vote of the Members, may levy other assessments (collectively
called the “Other Assessments,” whether-the term is capitalized or not) against individual Owners
arising out of: (i) the Owner’s failure to comiply with the Project Documents; (ii} any negligent,
~ grossly negligent, or intentional act or omission of the Owner or the Owner’ s Permittees resulting in
injury to amy other Owner or any other person within the Project or damage to any other Lot,
- Common Area, or other areas of Association responsibility including the Areas of Association’

Responsibility; or (iii) those indemnification, reimburserient or payment obligations descnbed in
Sections 4.1(a)(iii), 4.1(a)(iv), 4.1(a)(v), 4.1(a)(¥i), 4.8(c), 5.2, or 5.6 of the Declaration.
Assessments made for any of the matters described in the previous sentence ‘will not be considered a
monetary penalty against the Owner and will niot be subject to the limitations contained in Sections

4.3 or 4.4(a) above.

4.5  Notice and Quorum. Written notice of any regular or special meeting called
for the purpose of taking any action for which a meeting is required under Sections 4.3 or 4,4 above
will be sent to all Members not less than ten (10} days nor more thanfifty (50) days in advance of the
meeting. At the first meeting called regarding any given action, the presence (at the beginning of the

Il
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meeting) of Members in person or by proxy entitled (o cast sixty percent (60%) or more of the total
number of eligible votes of the Association, regardless of class of membership, will constitute a
quorum. If the required quorum is not present, one other meeting for the same purpose may be
called subject to the same notice requirement, and the presence (at the beginning of the meeting) of
Members in person or by proxy entitled to cast thirty percent (30%) or more of all the total number
ofeligible votes of the Association, regardless of class of membership, will constitute 2 quorum. No
subsequent meeting will be held more than sixty (60) days following the preceding meeting. The
notice and quorum requirements outlined above apply only to meetings called under Sections 4.3 or

4.4(a) of the Declaration.”

46  Uniforn Rate of Assessment. Both the annual assessments outlined in
Section 4.3 and the special assessments outlined in Section 4.4 (a) above must be fixed at a uniform
rate for all assessable Lots; however, the rate of assessment for Inventory Lots and Completed
Inventory Lots will be twenty-five percent (25%) of the rate for completed and occupied Lots owned
by an Owner other than the Declarant. Notwithstanding the reduced assessment on Inventoty Lots
and Completed Inventory Lots, Declarant will be obligated to pay to the Association for any
shortages or deficiencies in the Association's operating budget caused by reason of any reduced
assessments paid by the Declarant; however, the respective maximum obligation of Deéclarant for
these shortages or deficiencies will be equal to the uniform rate of assessment multiplied by the
number of Inventory Lots and Completed Inventory Lots upon which a reduced assessment was paid,
less all amounts previously paid as reduced assessments on the. Inventory Lots and Completed
Inventory Lots." Annual assessments may be collected in installments throughout the year as the
Board of Directors may determine. The provisions of this Section 4.6 do not preclude the Board
from making other assessments of the type described in Section 4.4(b) above against an Owner or
muitiple Owners on a non-uniform basis based on the services or benefits provided, the
reimbursements required, or the repairs or maintenance performed for which the other assessments

are lmposed

47  Commencement and Verification of Assessments.

(@  Commencement and Collection. The annual assessments established
in this Declaration will commence on the first day of the month following the conveyance of the first
Lot by Declarant to a third paty purchaser The first annual assessment will be adjusted according to
the number of months remaining in the calendar year. After detcrmmanon of the annual assessment
dunng the base year, the Board of Directors will endeavor to fix the amount of each subsequent
. annual assessment agamst the Lot at least thirty (30) days in advance of each annual assessment
period; however, the annual assessment will be binding notwithstanding any delay and afl amounts
due for annual assessments in any calendar year may be collected retroactively for that calendar year
upon their determination or approval under the Project Documents. Written notice of the annual
assessment and any special assessments must be sent to every Owner subject to the assessment. The
due dates for assessments will be established by the Board of Directors. Assessments will be payable
in the full amount specified by the assessment notice, and no offsets against this amount will be
permitted for any reason whatsoever including, withoutlimitation, abandonment of the Owner's Lot,
a claim that the Association is not properly exercising its duties in maintenance or enforcemerit, a -
claim against the Declarant or its affiliates, or the non-use or claim of non-use by Owner of all or any

12
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portion of the Common Area. Assessments may be collected in advance or in arrears as the Board of
Directors will determine in their sole discretion.

(b) Verification of Assessments. The Association, acting through the

Board of Directors, upon written demand and for a reasonable charge determined by the Board, will
furnish to any lienholder, Owner, or authorized representative or designee of an Owner a certificate
 signed by an officer of the Association setting forth the amount of any unpaid assessments on a
specified Lot, all within the time periods (if any) required under A.R.S. § 33-1807.1. A properly
executed certificate of the Association as to the status of assessments on a Lot will be binding on the
Association as of the date of issuance of the certificate and for the time period specified in the
certificate. The Board is authorized to prescribe specific rules regarding these requests for
certificates including rules regulating the frequency of the requests and the charge for furnishing the

recordable certificates.

4.8 Effect of Nonpayment of Assessments - Remedies of the Association.

(a)  Late Charpe. Any instalhpent of any annual, special, or other
agsessmment that is not paid within fifteen (15) days after the due date will be subject to a late charge -
equal to the greater of Fifteen and No/100 Dollars ($15.00) or ten percent (10%) of the unpaid
assessment and, additionally, will bear interest from the due date at the minimum rate of twelve
percent (12%) per annum, compounded monthly, or any other legal interest rate approved by the
Board of Directors and permitted under the requirements of any applicab]e Institutional Guarantor.

(b) - Monetary Penalties, The Board, after satisfaction of the notice and

“hearing requirements contained in the Bylaws, may impose monetary penalties in a reasonable
amount against an Qwner for any non-monetary violations of the Project Documents.

(c)  Protective Advances: Ifan Owner fails to make payments under any
Mortgage affecting a Lot or fails to pay taxes, governmental assessments, or any other payments due
with respect to the Owner's Lot, the Association may make, but is not obligated to make, payments
of the amounts due under any Mortgage or may make the required payments for taxes, governmental
assessments, or other payments on the Lot, and all advances made by the Association to cover the
required payments will be due and payable immediately from the Owner as an assessmerit of the
Association secured by the Assoc;at:on s lien for assessments.

(d)  Collection and Lien Actions. Each Owner of a Lot, by accepting a
deed for that Lot (whether or not exprei;sed in the deed or conveying instrument) or otherwise
becoming an “Owner”, specifically vests in the Association and its agents the right and power to
bring ail actions against the Owner personally for the collection of all assessments due under the
Project Documents as a debt to the Association and to enforce the lien securing the assessment by all
methods available for the enforcement or foreclosure of liens under the Project Docliments or
Arizona law. The Association may bid in any foreclosure, sheriff's sale, or similar sale (whether or
not the foreclosure was initiated by the Association or some other person) and to acquire, hold, lease,’
mortgage, and convey the Lot purchased. The Association may institute suit to recover a money
Judgment for unpaid assessments of the Owner without being required to foreclose its lien on the Lot

13
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and without watving the lien that secures the unpaid assessments. Any foreclosure action of the
Association may be instituted Wwithout regard to the value of the Lot, the solvency of the Owner, or
the relative size of the Owner's default. The Association’s assessment Jien and its rights of
enforcement under this Declaration are in addition to, and not in substitution of, all other rights and
remedies that the Association may be entitled to exercise under the other Project Documents or

Arizona law.

(&)  Application of Payments. Any amounts received by the Association
from a delinquent Owner will be applied to the delinquent amounts in the manner required under

AR.S. §33-1803.A.

: 4.9 . Subordination of Assogiation Lien. Except as established under A R.S. § 33-
1807.C. and regardless of whether or not a Notice and Claim of Lién has been recorded by the
Association, the Association’s lien for the assessments established in this Declaration is superior to
all liens, charges, homestead exemptions, and encumbrances that are imposed on or recorded against
any Lot after the date of recordation of this Declaration. The Association’s lien for the assessments

_established in this Declaration, however, will be automatically subordinate to: (i) the lien of any
-First Mortgagee holding a First Mortgage, except for dssessments that accrue from and after the date.
upon which the First Mortgagee acquires title to or comes in possession of any Lot and except for
amounts due to the Association as described in Scction 5.6 below; and (ii) any liens for real estate
taxes or other governmental assessments or charges that by law are prior and superior to the
Association’s lien for the assessments. The assignment, conveyance, or transfer of title to any Lot
will not limit or extinguish the Association’s lien for assessments or the personal obligation of the
Owmer to pay all assessments arising during the Owner's ownershlp of the Lot; however, the
assignment, conveyance, or transfer of title to any Lot pursuant to a judicial foreclosure or trustee's

- sale of a First Mortgage will extinguish the assessments on the Lot that became due prior to the
judicial foreclosure or trustee’s sale by the First Mortgagee. The assignment, conveyance, or transfer
pursuant to a judicial foreclosure or trustee's sale by any First Mortgagee, however, will not relieve
any foreclosed Owner from personal liability for the payment of assessments arising during the
Owne:’s ownership of the Lot and will not rélease or extinguish the lien for any assessments that
may become due or arisé after the judicial foreclosure or trustee's sale or the len for any other
assessment created under Section 5.6 below.

4.10 Notice of Lien. Wxthout affecting the priority and- perfcctlon of any
assessment that has been perfected as of the date of recordation of this Declaration, the Association
may give (but is not obligated to give) notice to any Owner whose assessment is due and unpaid by
mailing to the Owner a copy of a “Notice and Claim of Lien” which may state, among other things,
the following: (i) the last known name of the delinquent Owner; (ii) the legal description or street
address of the Lot against which the claim of lien is made; (iii) the amount claimed to be due and
owing from the Owner and assessed against the Lot; and (iv) a statement thiat the claim is made by
the Association pursuart to the terms of the Declaration and the other Project Documents. Each
default in the payment of any assessment will constitite a separate basis for a claim of lien, but any
number of defaults may be included within a single Notice and Claim of Lien. Thé Association may
record a Notice and Claim of Lien against the dclmquent OWners Lot. The Notice and Claim of

14




24040380045
Lien may be executed by any officer of the Association, the managing agent for the Association, or
legal counsel for the Association, but in all events the lien will remain that of the Association.

ARTICLE V
COMMON AREA AND LOT MAINTENANCE

5.1 Common Area. Except as provided in Section 5.2 below, the Association will
be responsxble for the rnaintenance, repair, and replacement of the Common Area and the Areas of
Association Responsibility, and, without any approval of the Owners, the Agssocmtlon as a CoIfon
expense of the Owners may: (i) reconstruct, repair, replace, and refinish any landscaping or
improvement located on or used in connection with the Common Area or dny Areas of Association
Responsibility; and (ii) do any other acts deemed necessary to preserve, beautify, and protect the
Common Area or any Areas of Association Responsibility in accordance with the general purposes
specified in the Project Documents. The Board of Directors will be the sole and absolute judge as to
the appropriate maintenance of the Common Area and the Areas of Association Responsibility. The
Cityis not respansible for, and will not accept maintenance of, any private facilities, landscaping, or
similar improvements within the Cornmeon Area, the maintenance and responsibility for which will
be that of the Association. The Association will have no obligation to perform any maintenance or
repair work that is performed by the City or any provider utility company that is responsible for the
maintenance of any utilities or municipal improvements located within the Project. No Owner will
alter, remove, injure, or interfere in any way with any landscaping, lawns, plants, irdgation systems,
sprinklers, shrubs, trees, and the like, if any, placed on the Common Area or any Areas of
Association Responsibility without the express written consent of the Declarant, during the period of
Declarant Control, or the Architectural Committee, after the period of Declarant Control.

5.2 . 'Repairs Necessitated by Owner: If the need for maintenance or repair to any
~ Common Area or any Areas of Association Responsibility is caused through the acts or omissions
(including negligent acts or omissions) of an Owner, the Owner's Permittees, or any pet of the
Owner, the Association, in its discretion, may add the cost of the maintenance or repairs, including
the deductible portion of any applicable insurance policy, to the assessment against the Lot owned by
that Owner, without regard to the availability of any insurdnce proceeds payable to the Association
for the cost of the maintenance or repairs. In addition to the foregoing, if the Owner of a given Lot is
held liable to the Association for maintenance or repair work performed by the Association to any -
other Lot (i.e., a Lot not owned by that Owner), the amount of that judgment will be addecl to and
become a part of the assessment against the Lot owned by that Owner.

5.3  Maintenance of Detached Dwelling Unit. The Detached Dwelling Unit and all
other permitted Ancillary Units must be maintained by the Owner of the applicable Lot in a clean,
safe, neat, and attractive condition and repair and must be adequately painted and finished. Without
limiting the foregoing, the Owner of each Lot will be responsible for: (i) all conduits, ducts,
plumbing, wiring, and other facilities and utility services that are contained on the Lot; (ii) all service
equipment, such as refrigerators, air conditioners, heaters, dishwashers, washers, dryers, ovens, and
stoves; and (iii) all floor coverings, roofs, windows, doors, paint (internal and external), finishes,
siding, and electrical and plumbing fixtures.
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54  Accessat Reasonable Hours. For the purpose of performing the maintenance,
repairs, or replacements permitted under this Article V, the Association and the Association's agents
or employees will have the right, after reasonable notice to an Owner (except in the case of
emergency, in which case no notice need be given), to enter onto the Owner's Lot at any reasonable
time. For the purposes of performing the maintenance authorized by Section 5.1 abave upon any
portion of the Common Area, the Association and the Association's agents or employees may enter
onto the Common Area without notice to any Owner at reasonable hours.

5.5  Landscaping. Unless completed by Declarant as part of the Owner's purchase
contract for the Lot and Detached Dwelling Unit, the Public Yard of a Lot must be landscaped by the
Owner of the Lot within ninety (90) days of becorning an Owner. The foregoing restriction will not

“apply to the Declarant or any Lots owned by the De¢larant as mode! units or Completed Inventory
Laots. Plans for all landscaping, lawns, plants, irrigation systems, sprinklers, shrubs, trees, decorative
features (such as fountains, ‘water features, flag polés, planters, bird baths, sculptures, and
walkways), and the like (collectively called, in this Declaration, the “Jandscaping”) that are to be
installed in the Public Yard must be approved by the Architectural Committee under Article VII of
this Declaration prior to the installation of the same. The landscaping plans may not incorporate the
use of any prohibited plants or frees designated from time to time by the Architectural Committee
and must incorporate only those approved plants’ and trees designated by.the Architectural
Committee. The landscaping plans must incorporate (and the Owner rnust plant or retain) at least
one (1) fifteen (15) gallon non-deciduous tree in the front yard of the Lot. The Lot and all

- landscaping located on the Lot must be maintained at all times in clean, safe, neat, and attractive

condition and repair solely by the Owner of the Lot, and the Owner will be solely responsible for
neatly trimming and properly cultivating the landscaping located anywhere on the Lot and for the

- removal of all yard clippings, trash, weeds, leaves, and other unsightly material located on the Lot.

If, for any reason, any front yard tree located on a Lot dies, becomes diseased, or is cut or knocked -

down resulling in less than one (1) tree being located in the front yard, the Owner will replace the
tree with & minimum fifteen (15) gallon non-deciduous tree. :

_ 5.6 Owner's Fajhire to Maintain. If an Owner fails to perform any maintenance
and repair required under the terms of this Article V, then, upon the vote of a majority of the Board
of: Directors and after not less than thirty (30) days pnor written notice to that Owner, the
Association will have the ri ight (but not the obligati on) to enter upon or into that Lot and to provide
the required maintenance or make the required repairs. Any entry by the Association or its agents
will not be considered a trespass. The cost of these maintenance items and repairs will be an
assessment against the applicable Lot and the Owner, will be paid promptly to the Association by
that Owner, and will constitute a lien upon that Owner's Lot. The self-help rights of the Association
described above are in addition to any other remedies available to the Association under the Project
Documents or Arizona law. Without limiting the rights of the Association described above, if,
concurrent with delivery of the thirty (30) day wntten default notice to Owner for failure of the
Owner to perform its obligations under this Article V, the Association delivers a similar written
notice to the holders of all Mortgages on the defaulting Owner’s Lot, the lien in favor of the
" Association will constitute a “lien for other assessments” of the Association under A.R.S. §33~
1807.C. Upon recordation of a Notice and Clalm of Lien specifically referring to this Section 5.6,
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the assessment made for the cost of the maintenance and repairs performed by the Association will
be deemed to have been delinquent as of the date of recordation of this Declaration, and the lien for’
this other assessment will have priority based on the recordation date of this Declaration.

5.7 Fences and Walls.

(a)  Conslruction. Except as may be installed by the Declarant, no
boundary or enclosure fence or wall, other than the wall of the Detached Dwelling Unit constructed
on the Lot, may be constructed on any Lot without the prior approval of the Architectural
Cornmittee. In addition, no fence or wall of the type described in the previous sentence will be more
than a maximum’ height of six (6} feet. All gates will be no higher than the adjacent fence or wall.
For purposes of this Section 5.7, the fences or walls described above will be called a “Fence” or
“Fences”. Notwithstanding the foregoing, any prevailing governmental regulations will take
precedent over these restrictions if the governmental regulations are more restrictive. Unless
otherwise approved by the Architectural Committee, all Fences and any materials used for Fences
dividing, or defining the Lots must be of new masonry block or “superlite” block construction and
must be erected in a good and workmanlike manner and in a timely m_amxei‘.

(b Encroachments. Declarant will endeavorto construct all Fences upon
the dividing line between the Lots. By virtue of accepting a deed for a Lot (whether or not it is
expressed in the deed or conveying instrument) or otherwise becoming an “Qwner”, all Owners
acknowledge and accept that the Fences installed by Declarant may not be exactly upori the dividing
line, but rather may be near or adjacent to the dividing line because of minor encroachments or minor
engineering errors ar because existing easements or utility lines prevent a Fénce from being located
on the dividing line. With respect o any Fence not located exactly on a dividing line between Lots
but located near or adjacent to the dividing line, an Owner of a Lot will have and is granted a
permancm and exclusive easement over any property immediately adjoining the Owner's Lotup to
~the center line of the Fence for the sole use and enjoyment of that Owner.

- {¢)  Maintenagce and Repair of Fences. All Fences constructed upon or
near the dividirig line between the Lots will be maintained in good condition and repaired at the joint
cost and expense of the adjoining Lot Owners. Ifany dividing line Fence is damaged or destroyed by
the act or acts of one of the adjoining Lot Owners or the adjoining Lot Owner's Permittees, the Lot
Owmer that is responsible for the damage will promptly rebuild and répair the Fence to its prior
* condition, at that Owner's sole cost and expense. Except for repairs necessitated by the negligent
acts or omissions of the Association or any other Owner, all Fences constructed on a Lot that do not
adjoin any other Lot (i.., that adjein common area or property that is not subject to this Declaration)
will be maintained and repaired at the sole cost and expense of the Lot Owner upon whose Lot (or
immediately adjacent to whose Lot) the Fence is instatled. Nothing in the prior sentence, however,
will be construed as a waiver or limitation of the right of any Lot Owner to be reimbursed for
damage or destruction to a Fence arising out of the act or omissions of any adjommg property owner
that is not subject to this Declaration. - : '

(d)  Eascment forRepair. Forthe purposc of repaining and maintaining any-
Fence located upon the dividing line between Lots (or located near or adjacent to the dividing lme),
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permanent and non-exclusive eascment not to exceed five (5) feel in width is created and reserved
over the portion of every Lot or Common Area imnmediately adjacent to any Fence.

(e}  Fence Design and Color. The exterior appearance, color, or finish of -
the side of any Fence that is visible from any street located within or adjacent to the Property may not
be medified from the condition originally constructed by the Declarant unless approved by the
Architectural Committee. The design, materjal, construction, or appearance (including interior and
exterior appearance, color, or finish) of any Fence may not be altered or changed without the
approval of the adjoining Owners, if any, and the Architectural Committee. Without limiting the
preceding portions of this Section 5.7, the interior or exterior side of any Fence may not be pamted or
stuccoed without the prior approval of the Architectural Commititee.

5.8 General Standards. Except as may be otherwise provided in this Declaration
ot the other Project Documents, the Association and each respective Owner of a Lot, as applicable,
will maintain the areas they are respectively responsible for at a level of general maintenance at least
equal to that prevailing with respect to areis of a similar nature located in residential communities
commonly and generally deemed to be of the same quality as the Project.

' , ARTICLE \z8
DUTIES AND POWERS OF THE OWNERS' ASSOCIATION

6.1 - Duties and Powers. In addition {o the duties and powei"s enumerated in the
other PI‘D_]CCt Documents or elsewhere in the Declaration, the Assocxatmn, through its Board of
Directors, is vested with the power and authority to:

(2) . Common Area. Maintain, repair, replace, and otherwise manage the
Common Area and all other real and personal property that may be acquired by, or come within the
contro! of, the Association (including the Areas of Association Responsibility) including theright to
enter into contracts for the design, instaliation, or construction of cap1ta1 or other improvements on

the Commeon Area;

(b)  Lepal and Accounting Services. Subject to the limitations established
in Section 10.2 below, obtain legal, accounting, and other services deemed by the Board, in its
discretion, to be necéssary or desirable in the operation of the Association;

(c) Easements. Subj ect to the lnmtatlons 1f any, unposed by the Project
Documents grant easernents where necessary for utilities, sewer facilities, and CATV on, under,
over, through, upon, or across the Common Area to serve the Commeon Areas or any Lot;

(d) Emplovment of Managers. Employ affiliated or third-party managers
or other persons and contract with independent contractors or managing agents to perform all orany
part of the duties and responsibilities of the Association;
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(e}  Purchase Insurance. Purchase insurance for the Commeon Area for
risks, with companies, and in amounts as the Board determines to be necessary, desirable, or
beneficial, subject to the provisions on insurance below;

()  Qther. Perform all other acts that are expressly or impliedly authorized

under this Declaration, the other Project Documents, or Arizona law including, without limitation,

the right to construct improvements on the Lots, Common Area, and Areas of Association
Responsibility, and the power to prepare those stalements and certificates requued under A.R.S. §

33-1806 and § 33-1807.1,; and

() Enforcement. Enforce the prowsxons of this Declaration and the other’

Pro_}ect Documents by all available and proper means, inciuding, without limitation, the expenditure
of funds of the Association, the employment of legal counsel, the commencement of actions, and the
establishment of a systemn of fines or penalties for the enforcement of this Declaration and the other

Project Documents.

6.2 Insurance.

(@)  Liability Insurance. Comprehensive general liability insurance
covering the Cormon Area and the activities of the Association within the Areas of Association
Responsibility will be purchased and obtained by the Board, or acquired by assignment from
Declarant, promptly following the Board's election, and will be maintained in force atall times. The
premiums will be paid out of the Association's funds. The insurance will be carried with reputable
- companies authorized and qualified to do business in Arizona, The minimum amounts of coverage

will be $2,000,000 for bodily injury and property damage on & combined smgle limit basts. The
policy will be purchased on an occurrence basis and will name as insureds the Owners, the
Association (its dlI‘ECT.OIS, officers, employees and agents acting in the scope of their ernployment),
and the Declarant (its directors, officers, partners, employees, and agents in the scope of their
employment) for so long as Declarant owns any Lot. This policy will include, but need not be
I;rmted to, insurance agamst injury or damage occumng in or on the Common Area. .

(b) Hazard and Multi-Peril Insurance — Master Policy for Common Area.
A master or blanket hazard and multi-peril insurance policy will be purchased or obtained by the
Board or acquired by assignment from Declarant promptly following the construction of any building
or other similar permanent structure on the Common Area. Once purchased; obtained, or acquired,
the hazard insurance policy will be maintained in force at all times. The premiurns will be paid out
of the Association’s funds. The hazard insurance policy will be carried with reputable companies
authorized and qualified to do business in the State of Arizona and will insure against loss from fire

and other hazards covered by the standard extended coverage endorsement and “all risk” .

endorsement to the hazard insurance policy for the full replacement cost of all of the permanent
improvements upon the Common Areaand the Areas of Association Responsibility. The hazard
insurance policy will be in an amount determined from time to time by the Board in its sole
discretion. The hazard insurance policy will name the Declarant (for so long as Declarant owns a
.Lot), Association, and any First Mortgagee of the insured permanent improvements on the Conmon
Area as insureds, as their respective interests may appear.
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'(¢)  Hazard Insurance -- Detached Dwelling Units. The Association will
" not be obligated to obtain property insurance, liability insurance, flood insurance, or any other type
of hazard insurance covering the Detached Dwelling Units or the Lots. The procurement and
maintenance of these types of insurafice on the Detached Dwelling Units and the Lots will be the sole
obligation of the Owners of the respective Lot and Detached Dwelling Unit.

(d) Other Insurance. The Board may purchase (but is not obligated to
purchase) additional insurance that the Board determines to be advisable or necessary including, but
not limited to, workmen's compensation insurance, boiler explosion insurance, demolition insurance,
flood insurance, fidelity bonds, director and officer liability insurance, eirors and omissions
insurance, and insurance on personal property owned by the Association. All premiums for these
types of insurance and bonds will be paid out of the Association's funds, The Association may assess
the Owners in advance for the estimated cost of these types of insurance. By virtue of owninga Lot
subject to this Declaration, each Owner covenants and agrees with all other Owners and the
Association that each Owner will carry “all-risk” casualty insurance on its Detached Dwelling Unit.
Without limiting any other provision of the Declaration, it will be each Owner's sole responsibility to
secure liability insurasce, thefi, fire, multi-peril, and other hazard insurance covering loss or damage
to the Qwrier's personal property, Detached Dwelling Unit, and any other insurance not carried by the
Association that the Owner desires.

(e General Provisions on Insurance. The Board of Directors of the
Association is granted the authority to negotiate loss seitlements with the appropriate insurance
carriers covering insurance purchased and obtained by the Association pursuant to Section 6.2. Any
two (2) Directors of the Association may sign a loss claim form and release form in connection with
the settlement of a loss claim, and their signatures will be binding on the Association and the
Members. Any policy of insurance obtained by the Association may contain a reasonable deductible
no higher than that permitted by any Institutional Guarantor. The deductible will be paid by the party
whe would be responsible for the repair in the absence of insurance and, in the event multiple parties
are responsible but without waiving any right to enter a joint and several liability, the deductible will
be allocated in relation to the amouat each party's responsibility bears to the total loss, as determined
by the Board. Where posmble each insurance policy maintained by the Association must require the
insurer to notify the Association in wn‘ang at least ten (10) days before the cancel]atmn or any
substantial change to the Association's insurance.

[63 an~liabi1ity of Association. Notwithstanding the requirement of the
Association to obtain insurance coverage as stated in this Declaration, neither the Declarant (nor its
officers, directors, partners, or employees) nor the Association nor any director, officer, or agent of
the Association will be liable to any Owner or'any other party if any risks of heizards are not covered -
by the insurance to be maintained by. the Association or if the amount of insurance is not adequate,
and it will be the responsibilily of each Owner to ascertain the coverage and protection afforded by
the Association's insurance and to procure and pay for any additional insurance coverdge and
protection that the Owner may desxre :
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- (g) Provisions Required. The comprehensive general liability insurance
referred to in Subsection 6.2(a) and, if applicable, the hazard insurance policy referred to in Sub-
section 6.2(b) will contain the following provisions (to the extent available at a reasonable cost):

_ (1 Any “no other insurance” clause will exclude insurance
purchased by any Owners or First Mortgagees;

(2)  Thecoverage afforded by the policies will not be brought into
contribution or proration with any insurance that may be purchased by any Owners or First

Mortgagees;

, '(3) - The act or omission of any one or more of the Owners or the
Owner's Pertaittees will not constitute grounds for avoiding g liability on the policies and willnotbe a
condition to recovery under the policies;

) A severablhty of interest” endorsement will be obtained that
will preclude the insurer from denying the claim based upon negligent acts or omissions of the
Association or Owners;

(5) Any policy of property insurance that gives the carrier the right
to elect to restore damage in Heu of a cash settlement must provide that this election is not
exercisable without the prio: written consent of the Association;

(6)  Each insurer will waive its rights to subropate under each
policy against the Association (and its directors, officers, agents, and employees) and the Owner (and
the Owner's Permittees);

(7} A standard mortgagee clause will be mcluded and endorsed to
provide that any proceeds will be paid to the Association, for the use and benefit of First Mortgagees
as their inlerest may appear, o endorsed to fully protect the interest of First Mortgagees dnd their

successors and assigns; and

‘ (8) An“A gfeed Amount” and “Inflation Guard” endorsement will
be obtained, when available. :

(h)  Governmental Reguirements. Notwithstanding anything to the
: contrary contained in this Section 6.2, the Association will maintain any other forms or types of
insurance as may be required from time to time by any applicable guidelines jssued by any
Instititional Guarentor. Additionally, all insurance maintained by the Assomatmn must meet the
rating requirements of any Institutional Guarantor.

63  Damageand Destruction - Reconstruction. If the Common Area or the Areas
of Association Responsibility are is damaged or destroyed, the Board will obtain bids and contract
for repair or reconstruction of these improvements. If the proceeds of any insurance policies payable
as a result of the damage or destruction together with the amounts paid by a responsible Owner under
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Section 5.2 of this Declaration are insufficient to complete the repair or reconstruction, the
deficiency will be the subject of a special assessment against all Lots if approved by a vote of the
Owmers as provided in Section 4.4. If the cost of repairing or reconstructing the improvements in
and upon the Common Area or the Areas of Association Responsibility exceeds the available
insurance proceeds and the responsible Owner's payment under Section 5.2, and if the Members fail
to approve a special assessment to cover the deficiency, the Board will cause any remaining portion
of the improvement that is not usable (as determined by the Board in its sole discretion) to be
removed and the area cleared and landscaped in a manner consistent with the appearance of the
remainder of the Project. If a Detached Dwelling Unit or other structure on any Lot is substantially
destroyed by fire or other casualty, the Owner of the Lot will repair or replace the Detached Dwelling
Unit or other structure. If the replacement is-not commenced and completed within a reasonable
period of time by the Owner, the Board may elect to demolish and remove the damaged Detached
Dwelling Unit or structure and clean or landscape the applicable portion of the Lot until the Owner
elects to repair or replace the Detached Dwelling Unit or structure. The cost of the demolition and
other work performed by or at the request of the Association will be added to the assessments
charged to the Owner of that Lot and will be promptly paid to the Association by that Gwnmer.

6.4 Other Duties and Powers. The Association, acting through the Board and if
requzrcd by this Declaration or by law or if deemed necessary or beneficial by the Board for the
* operation of the Association or enforcement of this Declaration, will obtain, provide, and pay for any
other materials, supplies, furnitiire, labor, services, maintenance, repairs, structural alterations, or
insurance, or pay any taxes or assessments. If, however, any other materials, supplies, furniture,
labor, services, maintenance, repairs, structural alterations, insurance, taxes, or assessments are
specifically provided orapply to particular Lots, the cost will be specially assessed to the Owners of _
these Lots. The Association may likewise pay any amotnt necessary to discharge any lien or encumi-
brance levied against any or all the Lots that, in the sole discretion of the Board, may constitute a lien
against the Common Area. If, however, one or more Owners is responsible for the existence of a -
lien against the Common Area, they will be jointly and severally liable for the cost of discharging t,
and any costs incurred by the Association by reason of the lien or liens will be specially assessed to
the responsible Owners. The Association may exercise dny other right or privilege given ta it by the
_Project Documents and every other right or privilege implied from the existence of the Project

Documents

6.5  Association Rules. By a majotity vote of the Board, the Association, from
time to time and subject to the provisions of this Declaration, may adopt, amend, and repeal rules
and regulations for the Project. The Association Rules may restrict and govem the use of any area by
any Owner or the Owner's Permittees or the Owner's pets and additionally may establish a systen of
fines and charges for violations of the Project Documents; however, the Association Rules may not
discriminate among Owners. A copy of the Association Rules will be available for inspection by the
Members at reasonable times. The Association Rules will not be interpreted in a manner
inconsistent with this Declaration or the Articles or Bylaws, end, upon adoption, the Association |
Rules will have the same force and effect as if they were set forth in full and were a part of this

Declaration.
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ARTICLE VII
ARCHITECTURAL CONTROL

7.1 Architectural Approval. No Ancillary Unit may be constructed or maintained
on a Lot, and no exterior addition, change, or alteration may be made to any Detached Dwelling Unit
or approved Ancillary Unit located on a Lot, until all plans and specifications are submitted to'and
approved in writing by the Architectural Committee. ‘All plans and specifications submitted to the
Architectural Committee must show the nature, type, size, style, color, shape, height, location,
materials, floor plan, approximate cost, and other material attnbutes. All plans and specifications
will be reviewed by the Architectural Committee for harmony and compatibility of external design
and location in relation to surrounding structures, landscaping, topography, and views from
neighboring Lots. Without limiting the generality of the preceding sentence, the prior approval of
the Architectural Committee also will be necessary for all landscaping installed by the Owner under
Section 5.5, all roof mounted equipment of the type described in Section 8.6 below, all window
coverings of the type described in Section 8.12 below, all Recreational Vehicle Parking Areas, and
all mailboxes of the fype described in Section 8.27 below. Unless a different tirne period is specified
in this Declaration, if the Architectural Committee fails to approve or disapprove the plans and
specifications within thirty (30) days after complete and legible copies of the plans and specifications
have been submitted to the Association, the application will be deemed approved. All decisions of
the Architectural Cornmittee will be final. All approvals of the Architectural Committee are
intended to be in addition to, and not in lieu of, any required municipal or county approvals or
permits, and Owner is solely responsible to ensure conformity with municipal and county building
codes and building permits, if applicable.

72 Appointment of Architectural Comm1ttee The appointment and removal of
the Archltecmral Committee will be govcmed by the Bylaws,

7.3 Acchitectural Committee Rules. The Architectural Committee, by unanimous
vote or unanimous written consent, may adopt, amend, and repeal rules and regulations regarding the
procedures for the Architectural Committee approval and the architectural style, nature, kind, shape,
. height, materials, exterior colors, surface texture, and location of any improvement oni a Lot. These
rules and regulations will be called the Architectural Committee Rules. The Architectural
Committee Rules will not be interpreted in a manner that is inconsistent with the Declaration, the
Articles, the Bylaws, or the Plat, and, upon adoption, the Architectural Committee Rules will have
the same force and effect as if they were set forth in full and were part of this Declaration.

7.4 Limited Effect of Approval. The approval by the Architectural Committee of
any plans, drawings, or specifications for any wark done or proposed, or for any other matter
requiring prior wrtten approval by virtue of this Declaration or any other Project Documents, will
not be deermed to constitute a waiver of any requirement or restriction imposed by the City or any
other law or requirement or restriction imposed by this Declaration and will not be deemed an
approval of the workmanship or quality of the work or of the 1ntegr1ty or sufficiency of the plans,
d.rawmgs or specifications.
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ARTICLE VIH
USE RESTRICTIONS

In addition to all other covenants and restrictions contained in this Declaration and the
other Project Documents, the use of the Common Area, Lots, Detached Dwelling Units, Areas of
Association Responsibility, and Ancillary Um!s by the Owners and the Owner's Permittees is subject

to the following use restrictions:

8.1 Restricted Use. Except as otherwise permitted under this Declaration, a Lot
will be used only by a Single Family and only for Single Family Residential Use. All construction
on any Lot will be restricted 4o single-family houses and related improvements. No pefmanent or
temporary prefabricated housing, modular housing, or manufactured housing may be placed on a Lot
as a Detached Dwelling Unit or an Ancillary Unit. No Commercial or Recreational Vehicle or
Family Vehicle may be used as living or sleeping quarters on a permanent or temporary basis within
the Project, and, except for Ancillary Units specifically designed for sleeping or living, no garage or
Ancillary Unit may be tsed as living or sleeping quarters on a permanent or temporary basis.

- 82  Businessand Relafed Uses. No Lot will ever be used, allowed, or authorized
to be used in any way, directly or indirectly, for any business, trade, commercial, manufactunng,
industrial, mercantile, commercial storage, vending, or other similar uses or purposes; however,
Declarant and its affiliates and agents may use the Property or Lots for any of the foregoing uses as
- may be required, convenient, or incidental to the construction and sale of Detached Dwelling Units,
including, without limitation, a business office, management office, storage area, construction yard,
signage, model sites, and display and sales office during the construction and sales period. The
foregoing restriction will not prevent an Owner from conducting his or her personal affairs on the
Lot or in the Detached Dwelling Unit and will not be deemed to prevent an Owner and the Owner's
fammiily meimbers only from the incidental and secondary use of the Detached Dwelling Unit for
business or trade purposes that: (i) utilize a minimal porticn of the Detached Dwelling Unit; (i) do
not result in the use of the Detached Diwelling Unit for business meetings, appomunents gatherings,
child care, or day care; (iii) do not result in shipping or receiving from or to the Detached Dwelling
Unit; (iv) do not display extérior signs or result in excessive or offensive noises, smells, vibrations,
or smoke; (v) do not use the street address of the Lot in any off-site signs, advertising, or similar
marketing materials; and (vi} do not otherwise violate local zoning and use laws.

8.3 Signs. No emblem, logo, sign, or billboard of any kind will be displayed on
any of the Lots or Comimon Area so as to be Visible From Neighboring Property, except for: (i)
signs used by Declarant to advertise the Lots or living units on the Lots for sale or lease; (ii) signs on
the Common Area as may be placed and approved by the Declarant, during the period of Declarant
Control, or by the Architectural Committee, after the period of Declarant Control; (jii) one sign
having a total face area of five (5) square feet or less advertising a Lot and Detached Dwelling Unit
for sale or rent placed in a location designated by the Architectural Committee; (iv) any signs as may
be required by legal proceedings; and (v) signs (including political signs and symbols) as may be
approved in advance by the Architectural Committes in terms of number, type, and style. The
foregoing will not be deemed to prevent an Owner from displaying religious and holiday signs, |
symbols, and decorations of the type customarily and typically displayed inside or outside single
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family residences, subject to the authority of the Board or the Architectural Coramittee to adopt
reasonable time, place, and manner resirictions for the purpose of minimizing damage and
disturbance to other Owners (including disturbance from pedestrian and vehicle traffic coming on the
Project to view the signs, symbols, and decorations). The foregoing also will not be deemed to
prevent an Owner from the temporary and appropriate display of a flag on national holidays threugh
the use of a house or garage mounted bracket or a flagpoele approved by the Architectural Committee.,

84 Restricted Activities. No illegal, noxious, or offensive activity will be
engaged in (or permitted to be engaged in) on any Lot. No act or use may be performed on any Lot
that is or may beceme an anmoyance or nuisance to the neighborhood generally or other Owners
specifically, or that interferes with the use and quiet enjoyment of any of the Owners and of the
Owner's Lot. Music and other sounds from cutdoor speakers will be played at a level so as to not be
a nuisance to neighboring Lot Owners. No CQwner will permit any thing or condition to exist upon

_any Lot that induces, breeds, or harbors infectious plant diseases or infectious or noxious insects.

8.5  Restricted Residences. Except as originally ¢onstructed by the Declarant as
-part of the original construction of the Detached Dwelling Unit and related improvements, no
Ancillary Units will be constructed or maintained on any Lot at any time, unless the type, size, shape,
“height, location, style, and use of the Ancillary Unit, including all plans and specifications and
materials for the Ancillary Unit, are approved by the Architectural Committee pursuantto Article VII
above prior.to the commencement of construction. All Ancillary Units approved by the Architectural
Committee for construction on a Lot must be constructed solely from new materials and must be
constructed in compliance with all local and municipal codes, ordinances, and stipulations applicable
to the Project and all restrictions contained in the Project Documents. Any Ancillary Unit that has
been constructed without the prior approval of the Architectural Commitiee or in vielation of any
provision of the Project Documents or any local or municipal codes, ordinances, and stipulations
must be removed upon notice ﬁom thie Association at the sole loss, cost, and expense of the
constructing Owner.

"8.6  Roofsand Roof Mounted Equipment. Al original and replacement roofs for
all Detached Dwelling Units located within the Property must be made of tile, slate, fired clay,
concrete, or similar material, unless otherwise approved by the Architectural Comumiftee. Solar
energy panels, solar cnergy devises, swamp coolers, air conditioning units, or other cooling, heating,
or ventilating systems may not be installed on the roof of any Detached Dwelling Unit or Ancillary
Unitorin any other area of a Lot that is Visible From Neighboring Property, except where originally
installed by the Declarant, unless otherwise approved by the City and the Architectural Committee.

8.7 .- Animals. No animals, livestock, horses, birds, or poultry of any kind will be

raised, bred, or kept on or within any Lot or ‘structure on a Lot; however, an Owner may keep a
reasonable number of dogs, cats, or other common household pets in the Detached Dwelling Unit or -
in an enclosed Private Yard if perxmtted under Jocal zoning ordinances. The Board will be the sole
 judge as to what constitutes a reasonable number of pets and what constitutes a common household
pet. Each Owner covemants that it will seek the Board’s approval before bringing pets on the
Owner's Lot that may not be considered common household pets. The foregoing restriction will not
apply to fish contained in indoor aquariums. These permitted types and numbers of pets will be
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permitted for only so long as they are not kept, bred, or meintained for any commercial purpose and
for only so long as they do not result in an annoyance or nuisance to other Owners, No pets will be
permitted to move about unrestrained in any Public Yard of the Owner's Lot or any other Lot,
Common Area, Areas of Association Responsibility, or any public or private street within the
Project. Each Owner will be responsible for the immediate removal and disposal of the waste or
excrement of all the Owner's pets from the Owner's Lot or any other Lot, Common Area, Areas of
Association Responsibility, or public or private streets. Owners will be liable for all damage caused
by their pets. The Board may establish a system of fines or charges for any infraction of the
foregoing, and the Board will be the sole judge for determining whether a pst is a2 common
houschold pet or whether any pet is an annoyance or nuisance. No dog runs, animal pens, or similar
pet enclosures may be erected on any Lot unless approved by the Architectural Committee.

8.8 Drilling and Mining. No oil or mineral drilling, refining, quarrying, or similar
mining operations of any kind will be permitted upon or in any Lot. No wells, tanks, tunnels,
mineral excavations, or shafts will be permitted on or under the surface of any Lot. -No derrick or
other structure designed for use in boring for water, oil, or natural gas will be erected, mamtamed or

permitted upon any Lot.

8.9  Trash. All rubbish, trash, and garbage will be regularly removed from their
respective Lots, and an Owner will not allow rubbish, trash, or garbage to accumulate on any Lot. If
an Owner allows trash to accumulate on the Owner’s Lot, the Board, on behalf of the Association,
may arrange and contract for the removal and cleanup of the trash, and the costs will become a
special assessment fo that Owner. No incinerators will be kept or mamtamed on any Lot. Refuse
containers may be placed on a Lot so as to be Visible From Neighboring Property only on trash
collection days and then only for the shortest period of time reasonably necessary for trash collectlon
Ex cept as permitted in the previous senitence, refuse contairiers will be stored in an enclosed garage

. or on another portion of a Lot that is not Visible From Neighboring Property

8. 10 Woodpiles and Storage Areas” Woodpiles, open storage areas, and peol filters
may be maintained only in the Private Yard of a Lot, Covered or nncovered patios may not be used
for storage purposes, whether or not the patio or any objects on the patio are Visible From
Neighboring Property. Yard tools, lawn mowers, and similar tools and equipment rust be stored
(when not m use) in the garage of the Lot or in an enclosed storage shed approved as an Ancillary

Unit.

8.11  Antennas. Except for the Permitted Satellite Dishes and Exterior Antennas,
no external radio antenna, television antenna, or satellite dish may beinstalled or constructed on any
Lot, on the roof of any Detached Dwelling Unit, or on any perrnitted Ancillary Unit in any manner
that will make any portion of the external radio antenna, television antenna, or satellite dish Visible
From Neighboring Property. Notwithstanding the preceding sentence, an Owner may install
Permitted Satellite Dishes and Exterior Antennas in any location on a Lot, Detached Dwelling Unit,
of Ancillary Unit that is approved by the Architectural Committee. In approving the location for
Permitted Satellite Dishes and Exterior Antennas, the Architectural Cornmittee may require specific
locations, size limitations, or screening devices so long as the restrictions do not impair the
instailation, maintenance, or use of the Permitted Satellite Dishes and Exterior Antennas, as the term
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“Iimpair” is defined under the Telecommunications Act of 1996 and any rules promulgated under the
Telecommunications Act, as either may be amended.

8.12 Windowsand Window Covering. Sheets, newspapers, and similar iterms may
not be used as temporary window coverings. No aluminum foil, reflective screens, reflective glass,
mirrors, or similar reflective materials of any type will be placed or installed inside or outside of any
windows of a Detached Dwelling Unit or Ancillary Unit without the prior written approval of the
Architectural Committee. No awnings, Slorm shutters, canopies, air conditioners, swamp coolers, or
similar items may be placed in, on, or above any window of @ Detached Dwelling Unit or Ancillary
Unit so as to be Visible From Nei ghbonng Property, unless approved by the Architectural

Commitiee.

 8.13  Leasing, Nothing in the Declaration will be desmed to prevent the leasing of a
Lot and Detached Dwelling Unit to a Single Family from time to time by the Owner of the Lot,
subject to all of the provisions of the Project Documents. Any Owner who leases 2 Lot and Detached
Dwelling Unit will notify promptly the Association of the existence of the lease and will advise the
Association of the terms of the lease and the name of each lessee and occupant.

8.14  Encroachments. No tree, shrub, or planting of any kind on any Property will
be allowed to overhang or otherwise {o encroach upon any neighboring Lot, sidewalk, street,
pedestrian way, or Common Area in the area between ground leveitoa hezght of ten (10) feet.

8.15 Machinery. No machmery of any kind will be placed, operated, repalred, or
maintained upon or adjacent to any Lot or Common Area other than machinery that is usual-and
customary in connection with the use, maintenarice, or construction of a Detached Dwelling Unit and
machinery that Declarant or the Assocxahon may require for the operation and maintenance of the

Property.

8.16 . Subdivisionand Time Shares. Except in those instances where the Declarant
is permitted to further subdivide a Lot in the exercise of its general declarant rights, no Lot will be
farther subdivided or separated into smaller Iots or parcels by any Owner, and no portion of alot
will be conveyed or transferred by any Owner without the prior written approval of the Board. No
Owner will transfer, sell, assign, or Fconvey any time share in any Lot, and any time share transacmon
will be void.

8.17 Increased Risk. Nothing will be done or kept by any Owner in or on any Lot,
Detached Dwelling Unit, Ancillary Unit, or any other area of the Project that will increase the
Association’s rate of insurdnce without the prior writien consent of the Board. No Owner will permit
anything to be done or kept on or in the Owner's Lot, Detached Dwelling Unit, Ancillary Unit, or any
other area of the Project that will result in the cancellation or reduction of insurance on any Detached
Dwelling Unit or any msurance of the Assoclatmn or that would be'a violation of any law.

8.18 Drainage Plan. Ne Detached DWeIling‘ Unit, Ancillary Unit, pool, concrete
area, or landscaping will be constructed, instailed, placed, or maintained on any Lot or any other

27




20040380045

areas of the Project in any manner that would obstruct, interfere, or change the direction or flow of
water in accordance with the drainage plans for the Project.

8.19  Clothes Drying Facilities and Basketball Structures. Outside clotheslines or
other outside facilities for drying or airing clothes will not be erected, placed, or maintained on any
Lot unless they are erected, placed, or maintained on a Lot in 2 manner so as to not be Visible From
Neighboring Property. Basketball hoops, backboards, and other elevated sport structures of any type
may not be attached to or placed on a Detached Dwelling Unit, Basketball hoops backboards, and
other elevated sport structures may be installed and maintained in the Public Yard of a Lot (including
in front driveways) so long as the structure is mobile or on removable sleeves and so long as the
structure is stored when not in actual use so as to minimize the structure being Visible From
Neighboring Property. Portable basketball goals also are allowed in the Public Yard {including the
front driveways) so long as they are up only when in use and are stored when not in use so as to not
be Visible From Neighboring Property. Basketball hoops, backboards, and other elevated sport
structures may be erccted, placed, and maintained in any Private Yard of any Lot on a permanent
basis only after approvaI by the Architectural Comrmttec :

"~ 820  Qutside Installations. The outdoor bitming of trash, debris, wood or other
materials within the Project is prohibited. The foregoing, however, will not be deemed to prohibit
the use of normal residential barbecues or other similar outside cooking grills. Except as originally
installed by the Declarant or as otherwise approved by the Architectural Committee, no spotlights,
flood lights, or other high intensity lighting will be placed or utilized upon an}' Lot 50 that the light is
directed or reflected on any Common Area or any other Lot. :

8.21  Fuel Tanks. No fucl tanks of any kind will be erected, p;_a{:ed, o maintained
on or under the Property except for propane or similar fuel tanks for pools, gas grills, and similar
equipment so long 4s the fiiel tanks are permitted under the ordinances of the City. '

8.22 Hagzardous Westes. Except as may be necessary for normal household,
landscaping, or autormotive uses, no Owner will permit any hazardous wastes (as defined under all
applicable federal and state laws), asbestos, asbestos containing material, or any petrolemn products
or by-products to be kept, dumped, maintained, stored, or used in, on, under, or over any Lot. No
gasoline, kerosene, cleamng solvents, or othf:r flammable lquids may be stored in the Common

Area.

8.23 Commercial and Recreational Vehicles. Except as provided in this paragraph
below, no Commercial or Recreational Vehicles may be parked upon a Lot within the Project.
. Notwithstanding the limitation in the previous sentence, upon a written request by any Owner, the

Board may approve the storage or parking of certain limited types of Commercial or Recreational
Vehicles within the Project so long as the Board deterntines, in advance of its use within the Project,
the Commercial or Recreational Vehicle to be of a size and type that would be consistent with the
residential nature of the Project and so long as the approved Cornmercial or Recreational Vehicles
are parked only: (i) within a fully enclosed garage located on the Owner's Lot; (ii) in a Recreational
Vehicle Parking Area; (iii) in the driveway of the Lot only on a Nonrecurring And Temporary Basis;
~or (iv} on any public or private street within the Project only on a Nonrecurring And Temporary
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Basis. Any Commercial or Recreational Vehicles parked in violation of these restrictions may be
towed by the Association at the sole expense of the owner of the vehicle if the vehicle remains in
violation of these restrictions for a period of twenty-four (24) hours from the time a notice of
violation is placed on the vehicle, and neither the Association nor any of its officers or directors will
be lable for trespass, neglipence, conversion, or any criminal act by reason of towing the vehicle.

8.24  Garages and Parking of Family Vehicles. Each Lot will have at least one (1)
garage that will be used by the Owner of the Lot for parking of Family Vehicles or Commercial or
Recreational Vehicles and for household storage purposes only. The garage door will be maintained
by the Owner in good and functioning order and will remain closed except while the garage is in use
for cleaning, entry, and exit. No garage may be used for storage or any other use that restricts or
prevents the garage from being used for parking Family Vehicles or approved Commercial or
Recreational Vehicles. Additional Family Vehicles that can not be parked in the garage located on
the Lot may be parked in the driveway or in any Recreational Vehicle Parking Area 50 long as the
Family Vehicles are operable and are, in fact, operated from time to time. Notwithstanding any less
restrictive local or municipal codes, ordinances, or stipulations, Family Vehicles may be parked in
any public or private street within the Project only on a Nonrecurring And Temporary Basis, and no
other on-street parking is perrnitted within the Project.

8.25 Vehicle Repairs. Routine maintenance and repairs of Family Vehicles or
approved Comumercial or Recreational Vehicles may be performed within the garage (with the garage
door closed) located on the Lot but not on the driveway located on a Lot, any Recreational Vehicle
Parking Area, any public or private streets within the Project, or any other portion of the Owner's
Lot. No vehicles of any type may be constructed, reconstructed, or assembled anywhere on any Lot.
Without limiting the provisions of Sections 8.23 or 8.24 above, rio Family Vehicle or approved
Commercial or Recreational Vehicle will be permitted to be or remain anywhere on any Lot
(including in an enclosed garage) in a state of disrepair, construction, reconstruction, or modification
or in an inoperable condition. No vehicle frames, bodies, engines, or other parts or accessories may

be stored on a Lot.

826 Setbacks. No portion of any Detached Dwelling Unit or Ancillary Unit may
be located Wwithin any building setback areas designated with respect fo each Lot on the Plat.

8.27 Mailboxes. Except when originally installed by the Declarant, no mailboxes,
mail posts, of similar items for the receipt of mail will be instailed, constructed, or placed on a Lot
unless the location, design, height, color, type, and shape are a’ppro'ved by the Architectural
Committee. If the Project is developed with “NBU’s”, cluster boxes, or “gang” mailboxes, the
Association will maintain the community mailboxes, and no Owner will be pemnt’tcd to install or use
individual mailboxes on the Owner’s Lot.

8.28 Minimum Dwelling Unit Size. Except for those Detached Dwelling Units
originally constructed by Declarant, no Detached Dwelling Unit will be constructed on the Property
s0 as to contain less than one thousand two hundred {1200) net livable square feet. The term “net
livable square feet” will mean the area, measured in square feet, of the interior and enclosed living
area of a single family residence, excluding any garages and covered patios and balconies.
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8.29  Children’s Play Structures. Children’s play structures that are Visible From
Neighboring Property may be erectéd only in the Private Yard and only afler approval by the
Architectural Committee. [Fthe structure is Visible From Neighboring Property, the structure must
remain a natural wood color or be painted a color to match the color of the Detached Dwelling Unit.
Without limiting the foregoing, the color and use of any shade canopy for the children’s play
structures must be approved by the Architectural Committee.

8.30 Declarant's Exemption Nothing contained in this Declaration will be
construed to prevent the Declarant or its agents from constructing, erecting, and maintaining model
homes, sales structures, temporary improvements, construction trailers, or signs necessary or
comvenient to the sale or lease of Lots within the Project. Also, the use restrictions created in Article
VIII of this Declaration will not apply to any construction activities of Declarant.

 ARTICLEIX
CREATION OF EASEMENTS

9.1  Public Utility and Facilities Easements. Declarant grants and creates a
permanent and non-exclusive easement upon, across, over, and under those portions of the Lots and
Common Area depicted and described on the Plat as a public utility and facilities easement or p.ufe.
for the installation and maiatenance of utilities, including electricity, telephone, water, gas, cable
television, drainage facilities, sanitary sewer; or other utility lines servicing the Project or any other
real property. All public utility and facilities easements depicted and described on the Plat may be
used by the provider utility company and municipality without the necessity of any additional
recorded easement instrument. The public utility and facilities easement described in this Section
9.1 will not affect the valldny of any other recorded easements aﬂ"cctmg the Project, and the term of
this public utility and facilities easement will be perpetual. All utilities and utility lines will be
placed underground, but no provision of this Declaration will be deemed to forbid the usé of
‘temporary power or telephone structures incident to the construction of buildings or structures as’
needed by the Declarant. Public or privete sidewalks may be located in the public utility and

facilities ersements.

9.2  Temporary_Construction Easements. During the period of Declarant's
construction activities within the Project, Declarant reserves a non-exclusive easement for the benefit
of itselfand its agents, employees, and independent contractors on, over, and under those portions of
the Common Area and the Lots that are not owned by the Declarant but that are reasonably necessary
to construct improvements on the Common Area or on any adjoining Lots owned by the Declarant.
This temporary construction easement will terfninate automatically upon Declarant's completion of
all construction activities at the Project. This temporary construction easement will not be deemned to
affect any portion of e Lot upon which a Detached Dwelling Unit, permitted Ancillary Unit, or pool
is located. In utilizing this temporary construction easement, Declarant will not be liable or
responsible for any damage to any landscaping or improvements located within the temporary
construction easement; however, Declarant will use (and cause its agents, employees, and
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independent contractors to use) reasonable care to avoid damage to any landscaping or
lmprovements.

9.3  Easement for Encroachments. Without limitation of the easement for fence
encroachments created under Section 5.7(b) above, each Lot and the Common Area will be subject
to a reciprocal and appurtenant easement benefiting and burdening, respectively, the Lot or Common
Area for minor encroachments created by construction, settling, and overhangs as originally designed
or constructed by Declarant. This easement is a valid easement and will resnain in existence for 5o
tong as any encroachment of the type described in the proceeding sentence exists and will survive the
termination of the Declaration or other Project Documents. This easement is non-exclusive of other
validly created easeménts. This easement for encroachments and maintenance is reserved by
Declarant by virtue of the recordation of this Declaration for the benefit of the encroaching Lot and
its Owner or the Assomatlon as apphcab[e

9.4  Easements for Ingress and Egress. A perpetual and non-exclusive easement
for pedestrian i 1ngress and egress is created and reserved by Declarant for the benefit of the Declarant
and all Owners over, through, and across sidewalks, paths, walks, and lanes that from time to time
may be constructed within the Project. Additionally, a perpetual and non-exclusive easement for
vehicular ingress and egress is created and reserved by Declarant for the benefit of the Declarant and
all Owners over and across any Common Area, landscape tracts, sidewalks, or easements that may be

located between the driveway of a Lot and any public or private strect within the Project. The right
of access described in this Section 9.4 is and will remain at all times an unrestricted right of ingress

and egress.

9.5  Water Easement. Without limiting any other provision of this Declaration or
the Plat, Declarant grants to the City a pérmanent, non-exciusive, and blanket easement on, under,
and across the Property for the purpose of installing, repairing, reading, and replacing water meter
boxes. This permanent easement will not be deemed to affect any portion of a Lot upon which a
Detached Dwe}lmg Unit or permitted Ancillary Unit is located,

, 9.6 Drmnage Easement. Declarant grants.to and for the beneﬁt of the City, the
Association, and all Owners a perpetual and non-exclusive easement in, through, across, and under
the surface of the Retention Tracts for the purpose of delivering, storing, and accepting storm water
* {o and from the Project and installing, maintaining, and repairing underground drainage pipes, lines,
drains, and other drainage or retention facilities required by the City and approved by the Association
{together with the right to ingress and egress to perform the installation, maintenance, or repair). No -
buildings or similar structures (other than a ramada, picnic areas, or similar recreational facilities
approved by the City) may be erccted on the Retention Tracts. Any landscaping that may be planted
in the Retention Tracts must be planted so as to not materially impede the flow of water into,
through, over, or under the Retention Tracts, All landscaping installed in the Retention Tracts will
be maintained by the Association.

9.7  Vehicular Non-Access. Where depicted and described by the Plat, Declarant
grants to the City a non-exclusive vehicular non-access easement across those portions of the
Property described on the Plat. No vehicles may be driven or moved across or over these easement
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areas to access any adjoining streets or real property. This easement will be perpetual unless and
until abandoned by resolution of the City. .

9.8 Landscape and Natural Open Space: Subject to the public utilities and
facilities easement created in Section 9.1 above and the easernent rights for drainage and retention
created in Section 9.6 above, Declarant grants to the Association and al] Owners a non-exclusive and
perpetual easement for landscape over Tracts “B” through “G” inclusive and Tract “I” of the
Common Area. These areas wil] be maintained by the Association upon their conveyance to the

Association.

9.9  Areas of Association Responsibility. The Association will mainain and repair
any Areas of Association Responsibility.

9.10  Association Compliance with Conditions of the Irrigation Pipeline Pequit. So
long as the irrigation pipeline described in the Irrigation Permit is necessary for the Project, the
Association will comply with all terms and conditions of the Irrigation Pipeline Permit, including,
but not limited to: (i) procuring and maintaining the requisite insurance prescribed therein; (i)
providing the requisite indemnities prescribed therein; (iii) maintaining the requisite records of the
irrigation pipeline as prescribed therein; and (iv) maintaining the itrigation pipeline as prescrlbed
therein. : .

ARTICLE X
GENERAL PROVISIONS

'10.1 Enforcement The Association, in the first instance, or any Owner, if the
Association fails to act within a reasonable time, will have the right to enforce by any available legal
~means ell covenants and restrictions now or in the future imposed by the provisions of this
Declaration or the other Project Documents. Subject to the limitations established in Article XTI
below with respect to the negotiation, mediation, and arbitration of disputes, the right to enforce all
covenants and restricions includes the right to bring an action of law and in equity. Faifure of the
Association or any Ovmerto enforce any covenant and reservation in this Declaration or in the other
Project Documents will not be deemed a waiver of the right of the Association or any Owner 1o
enforce the covenants and restrictions in the future for the same or similar violation. A failure by the
Association to disclose or to accurétely disclose to any purchaser of a Lot any of the matters required
under A.R.S. § 33-1806.A4., A5, or A6 (i.e., violations of the Project Documents, violations of
health and building codes, and pending litigation) will not act as a defense to the enforcement of the
Project Documents by any Owmer for those matiers. No act or omission by the Declarant, whetherin
its capacity as a Member of the Association oras a seller or builder of asiy Lot, will act as a waiver,
offset, or defense to the enforcement of this Declaration by the Association or any Owner. Deeds of
conveyance of all or any part of the Property may incorporate the covenants and resirictions by
reference to this Declaration; however, each and every covenant and restriction will be valid and
binding upon the respective grantees whether or not eny specific or general reference is made to this
Declaration in the deed or conveying instrument; Without limitation of the preceding portions of this
Section, violators of any oné or more of the covenants and restrictions may be restrained by any court
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of competent jurisdiction and damages may be awarded against the vielatars. The remedies
established in this Declaration may be exercised jointly, severally, cumulatively, successively, and in
any order. A suit to recover a money judgment for unpaid assessments, obtain specific.performance,
_or obtain injunctive relief may be maintained without the extinguishing, waiving, releasing, or
satistying the Association’s liens under this Declaration. Each Owner of a Lot, by accepting a deed
for that Lot {whether or riot expressed in the deed or conveying instrument) or otherwise becommg
an “Qwner,” specifically acknowledges that any award of monetary damages made in favor of the
Owner against the Association for the Association’s failure to comply with, or accurately comply
with, the provisions of A.R.S. § 33-1806 will be satisfied from and limited solely to: (i) the proceeds
available under any policy of insurance maintained by the Association for errors or omuissions of this
type; or {ii) the amount available in any liability reserve account that may be established by the
Association and funded through specific liability reserves collected as part of the annual assessments,

10.2  Approval of Litigation. Except for any legal proceedings initiated by the
Agsociation eithérto: (i) enforce the use restrictions contained in this Declaration; {ii) enforce the
Association Rules or the Architectural Committee Rules; or (iii) collect any unpaid Assessments,
enforce or foreclose any lien in favor of the Association, or determine the priority of any lien for
Assessments, the Association will not incur litigation expenses (including, without limitation,
attorney fees and costs) to initiate legal proceedings or to join as a plaintiff in legal proceedings
without the prior approval of the Members. The Members’ approval to initiate legal proceedings or
join as a plaintiffin legal proceedings must be given at any duly called regular or special meeting of
the Members by an affirmative vote (in person or by proxy) of more than seventy-five percent {75%)
of the total number of eligible votes of the Members, excluding the vote of any Owner whao would be
a defendant in the proceedings. Prior to any vote of the Members, the Association will provide full
disclosure of the nature of the claim, the name and professional background of the attorney retained
by the Association to pursue the matter, a description of the relationshi p(if any) between the attorney
and the Board of Directors (or any member of the Board of Directors) or the property management
company, a description of the fee arrangement with the attorney, an estimate of the fees and costs
necessary to-pursue the claim, and the estimated time necessary to complete the proceedings. The
costs of any legal proceedings initiated by the Association that are not included in the above
exceptions (i.e., subparagraphs (i) through (iii) above} must be ﬁnanced by the Association with
monies that are specifically collected for that purpose, and the Association will not borrow money,
use reserve funds, or use monies collected for other specific Association obligations. Each Owner
must notify al} prospective purchasers of the Owner’s Lot of all legal proceedings initiated by the
Board for which a special litigation fund has been established and must provide all prospective
“ purchasers with a copy of any written notice received by the Owner from the Association regarding
the litigation. These limitations on the commencement of litigation do not preclude the Board from
incurring expenses for legal advice in the normal course of operating the Association to: (f) enforce
the Project Documents; (IT) comply with the Project Docurnents or any statutes or regulations related
to the operation of the Association, Conumon Area, or the Areas of Association Responsibility; (IT)
amend the Project Documents as provided in this Declaration; (IV) grant easements or convey
Common Area as provided in this Declaration; or (V) perform the obligations of the Associatior as
- provided in this Declaration. As used in this section, the term “legal proceedings” includes any
matters covered by the alternative dispute resolution procedures described in Article XII below.
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10.3  General Provisions on Condemnation. [fan entire Lot is dcquired by eminent
domain or if part of a Lot is taken by eminent domain leaving the Owner with a remnant that may not
be used practically for the purposes permitted by this Declaration {both instances being collectively
referred to as a “condemnation” of the entire Lot), the award will compensate the Owner for the
Qwnmer's entire Lot and the Owner’s interest in the Coramon Area, whether or not any Common Area
interest is acquired by the condemning party. Upon the condemnation of an entire Lot, unless the
condemnation decree provides otherwise, the affected Lot's entire Common Area interest, vote, and
membership in the Assoctation, and all common expense liabilities, will be automatically reallocated
to the remaining Lots in the Project in proportion to the respective interests, votes, and liabilities of
those Lots prior to the condemnation, and the Association will promptly prepare, execute, and record
an amendment to the Declaration reflecting these reallocations. For purposes of this Section, each
Owner, by acceptance of a deed for a Lot or any interest in-a Lot, will be deemed to have appointed
the Association, acting by and through the Board, as the Owner’s attorney-in-fact for the purposes of
executing and recording the above-described amendment to the Declaration. Any remnant of a Lot
remaining after a condemnation of the type described above will be deemed a part of the Common

Area.

.10.4  Partial Condemnation of Lot. If only a portion of a Lot is taken by eminent
domain and the remrant is capable of practical use for the purposes permitted by this Declaration,
the award will compensate the Qwner for the reduction in value and its interest in the Common Area.

Upon a partial taking, the Lot's interest in the Common Area, voles, and membership in the
Association, and all common expense liabilities, will remain the same as that which existed before
the taking, and the condemning party will have no interest in the Common Area, votes, or
membership in the Association, or liability for the common expenses. :

10.5 Condemnation of Common Area. If a portion of the Common Area is taken
by eminent domain, the award will be paid to the Association and the Association will cause the
award to be utilized for the purpose of repairing and restoring the Common Area, including, if the
Board-deems it necessary or desirable, the replacement of any commeon Jmprovements Any portion
of the award not used for any restoration or repair of the Common Area will be divided among the
Owners and First Mortgagees in proportion to their respective interests in the Common Area prior to
the taking, as their respective interests may appear. '

16 6 Severability. Invalidation of any oné or any portion of these covenants and
restrictions by judgment or court order will not affect the validity of any other provisions of the
Project Documents, and these other provlsmns of the Project Documents will remain in full force and

“effect.

10.7 Term. The covenants and restrictions of this Declaration will run with and
bind the land for a term of twenty (20) years from the date this Declaration is recorded, after which
time they will be automatically extended for successive periods of ten (10) years for so long as the
Lots continue to be uséd for Single Family Residential Uses or unless terminated at the end of the
initial or any extended term by an affirmative vote (in person or by proxy) of the Owners of ninety
percent (90%) of the total eligible votes in the Association. .
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10.8 Amendment. This Declaration and the Plat may be amended as provided in
this Declaration. During the first twenty (20) year term of this Declaration and except as otherwise
provided in Section 10.12, amendments will be made only by a recorded instrument executed on
behalf of the Association by an officer of the Association designated for that purpose or, in the
absence of designation, by the President of the Association, and any amendment will be deemed
adopted if approved at'a duly called regular or special meeting by the affirmative vote (in person or
by proxy) of seventy-five (75%) or more of the total number of eligible votes in the Association.
After the initial twenty (20) year period, amendments will be made by a recorded instrument
approved at a duly called regular or special meeting by the affumative vote (in person or by proxy) of
two-thirds (2/3) or more of the total number of eligible votes in the Association, and the amendment
will be executed on behalf of the Association by an officer of the Association designated for the
purpose or, in the absence of designation, by the President of the Association. Subject fo any
limitation described in Section 10.12 below, Declarant unilaterally may amend this Declaration or
Plat or the other Project Documents prior to the recordation of the first deed for any Lot within the
Project to an Owner other than Declarant or the recordation of a contract to sell a Lot to an Owner
other than Declarant. In addition to and notwithstanding the foregoing, any amendment to the
uniform rate of assessments established under Section 4.6 above will require the prior written
approval of two-thirds (2/3) or more of the holders of First Mortgages on the Lots,

10.9  Govemment Financing. If the financing of any Institutional Guarantor is
applicable to the Property, any amendment to the Declaration made by the Declarant pursuant to
Section 10,8 and any Annexation Amendment made by the Declarant will contain either: (i) the

“approval of the Institutional Guarantor; or (ii) an affidavit or ceruﬁcatmn that the Institutional
Guarantor's approval has been requested in writing but that the Institutional Guarantorhas not either
approved or disapproved the amendment or annexation within thirty (30) days of Declarant's request.

_ 10.10 Construction. This Declaration will be Iiberaliy construed to effectuate its
- purpose of creating a uniform plan and scheme for the development of a planned area development -
consisting of Detached Dwelling Units for Single Family Residential Use and Common Area with
maintenance as provided in this Declaration and the other Pro;e_ct Documents. The provisions of this
Declaration will be construed in a manner that will effectuate the inclusion of additional jots
pursuant to Article X1. Section and Article headings have been inserted for convenience only and
will not be considered or referred to in resolving questions of interpretation or construction. All
terms and words used i this Declaration (including any defined terms), regardless of the number and
gender in which they are used, will be deemed and construed to include any other number and any
other gender as the context or sense of this Declaration may require, with the same effect as if'the
number and words had been fully and properly written in the required number and gender. .

Whenever the words and symbol “and/or” are used in this Declaration, it is intended, if consistent
with the context, that this Declaration be intérpreted and the sentence; phrase, or other part be
construed in both its conjunctive and disjunctive sense, and as having been written twice, once with
the word “and” inserted, and once with the word “or” inserted, in the place of words and symbol
“and/or.” Anyreference to this Declaration will automah cally be deerned to include all amendments

to this Declaration.
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10.11 Notices. Unless an alternative method for notification or the delivery of
notices is otherwise expressly provided in the Project Documents, any notice that is permitted or
required under the Project Documents must be delivered either personally, by mail, or by EXpress
delivery service. If delivery is made by mail, it wi}l be deemed to have been delivered and received
two (2) business days afler a copy of the notice has been deposited in the United States mail, postage
prepaid and properly addressed, Ifdelivery is made by express delivery service, it will be deemed to
have been delivered and received on the next business day after a copy of the notice has been
deposited with an “overnight” or “same-day” delivery service, properly addressed. Ifan Owner fails
to provide the Association with an address for purposes of receiving notices, the address of any
Detached Dwelling Unit owned by the Owner will be used in giving the notice. For purpose of
notice for the Association or the Board, notice must be sent to the principal office of the Association,
as specified in the Articles, and the statutory agent for the Association. The place for delivery of any
notice to an Owner or the Association may be changed from time to time by written notice specifying
the new notice address,

: 10.12 Genera] Declarant Rights. Declarant specifically reserves the right to -
construct improvements on the Lots and Common Area that are consistent with this Declaration or
the Plat and to change the unit mix of the Lots described in the Declaration or the Plat; without the
vote of any Members. During any period of Declarant Control, Declarant reserves the right to: (i)
arnend the Declaration or Plat without the vote of any Members to comply with apphcable [aw or
correct any error or inconsistency in the Declaration, so long as the amendment does not materially
anid adversely affect the rights of any Owner; (ii) amend the Declaration to conform with any rules or
guidelines of any Institutional Guarantor; (iii) without the vote of any Members (but with the consent -
of the Institutional Guarantor, if applicable), withdraw the Property or portions of the Property from

'this Declaration and subdivide Lots, convert Lots into Common Area, and convert Common Area
into Lots; and/or (iv) assign its rights and obligations hereunder to a successor or assignee.

10.13 Management Apreements. Any management agreement entered into by the "
Association or Declarant may be made with an affiliate of Declarant or a third-party mariager and, in
any event, will be terminable by the Association with or without cause and without penalty upon
thirty (30) days written notice. - The term of any management agreement entered into by the
Association or Declarant may not exceed one year and may be renewable only by affirmative -
agreement of the parties for successive periods of one year or less. Any property manager for the
PI‘DJECt or the Association will be deemed to have accepted these hrmtatlons, and no contrary
provision of any management agreement will be enforceable, :

10,14 No Partition. There will be no partition of any Lot, nor will Declarant or any
Owner or other person acquifing any interest in any Lot, or any part of the Lot, seek any partition.

10.15 Declarant’s Right to Use Similar Name. The Associetion irrevocably consents
to the use by any other profit or nonprofit corporation that may be formed or incorporated by
Declarant of a corporate name that is the same or deceptively similar to the name of the Association,
provided one or more words are added to the name of the other corporation to make the name of the
Association distinguishable from the name of the other corporation. Within five (5) days after being
requested to do so by the Declarant, the Association will sign all letters, documents, or other writings
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as may be required by the Arizona Corporatlon Commission (er any other govemmental entity) in
order for any other corporation formed or incorporated by the Declarant to use a corporate name that
is the same or deceptively similar to the name of the Association.

10.16 Joint and Severa} Liability. In the case of joint ownership of a Lot, the |
liabilities and obligations of each of the joint Owners set forth In or imiposed by the Declaration and
the other Project Documents will be joint and SEVeraI

10.1‘7 Construction. If there-are any dfscrepancies, inconsistencies, or conflicts
between the provisions of this Declaration and the other Project Documents, the provisions of this
Declaration will prevail in all instances.

10.18  Survival of Liability. The termination of membership in the Association will
not relieve or release any former Member from any [iability or obligation incurred under oz in any
way connected with the Association during the period of membership or impair any rights or
remedies that the Association may have against the former Member arising out of or in any way
connected with the membership and the covenants and obligations incident to the membership.

1019 Waiver. The waiver of or failure 1o enforce any breach or violation of the
Project Documents will not be deemed a waiver or ebandonment of any provision of the Project
Documents or a waiver of the right to enforce any subsequent breach or viclation of the Project
Documents. The foregoing will apply regardiess of whether any person affected by the Project
Documents {or having the right to enforce the PI‘D_] ect Documents) has or had knowledge of the
breach or violation. .

10.20 Attorney Fees. Without liriting the power and authonty ofthe Assomauon to

mcu: (and assess an Owner for) attorney fees as part of the creation or enforcement of any

- assessment, if a court action is instituted to enforce any of the provisions contained in the Project
Docwmnents, the party prevailing in any court action will be entitled to recover from the other party all
reasonable atiorneys' fees and court costs. If the Association is the prevailing party in the court
action, the amount of attorney fees and court costs may be deemed all or part of a special assessment
against the Lot and Owner involved in the action. This Section will not apply to any-costs or fees
incurred in connection with actions maintained under the alternative dispute resolution procedures

described below.

: 10.21 Security. EACH OWNER UNDERSTANDS AND AGREES THAT
NEXTHER THE ASSOCIATION, DECLARANT, ANY BUILDER, NOR THE PROJECT QWNER
(NOR THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES, AND AGENTS) ARE
RESPONSIBLE FOR THE ACTS OR OMISSIONS OF ANY THIRD PARTIES OR OF ANY
OTHER OWNER OR THE QWNER'S PERMITTEES RESULTING IN PROPERTY DAMAGE,
BODILY INJURY, PERSONAL INJURY, OR MARKETABILITY. ANY SECURITY
MEASURES OR DEVICES (INCLUDING GATED ENTRIES, SECURITY GUARDS, GATES,
PRIVATE SECURITY ALARMS, OR PATROL) THAT MAY BE USED AT THE PROIECT
WILL COMMENCE AND BE MAINTAINED BY THE ASSOCIATION SOLELY THROUGH A
MAJORITY VOTE OF THE BOARD, AND EACH OWNER UNDERSTANDS THAT ANY
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SECURITY MEASURES OR DEVICES THAT ARE IN EFFECT AT THE TIME HE OR SHE
ACCEPTS A DEED FOR A LOT (OR OTHERWISE BECOMES AN “QWNER”) MAY BE
ABANDONED, TERMINATED, OR MODIFIED BY A MAJORITY VOTE OF THE BOARD.
THE COMMENCEMENT OF SECURITY DEVICES OR CONTROLS WILL NOT BE DEEMED
TO BE AN ASSUMPTION OF ANY DUTY ON THE PART OF THE ASSOCIATICN,
DECLARANT, ANY BUILDER, OR THE PROJECT OWNER WITH RESPECT TO THE
PROJECT AND ITS OWNERS.

ARTICLE X1 |
INTENTIONALLY DELETED

ARTICLE XII
DISPUTE RESOLUTION PROCEDURES

12.1  Dispute Resolution Agreement. All Bound ADR Parties, as identified and
defined below, agree to encourage the amicable resolution of claims, grievances, controversies,
disagreements, or disputes involving the Project or the Project Documents in order to avoid or limit
wherever possible the emotional and finencial costs of litigation. Accordingly, each Bound ADR
Party covenants and agreés that all Covered Claims, as defined below, between onie or more Bound
ADR Party must be resolved using the dispute resolution procedures set forth below in this
Declaration and the Bylaws in lieu of filing a lawsuit or initiating administrative proceedings. As
used in the Project Documents, the term “Bound ADR Parties” means the Association, Board,
Declarant, any property manager or association manager for the Project, all Qwriers, any tenarit of an
Owmer, any family member residing in the Owner’s Detached Dwelling Unit, and arly person not
subject to this Declaration who voluntarily agrees to be subject to the dispute resolution procedures
described below. Unless they otherwise agree, Mortgagees and Institutional Guarantors are not
- Bound ADR Parties. As used in the Project Documents, the_tenﬁ “Covered Claims” means all
claims, grievances, controversies, disagreements, or disputes arising out of: (i) the interpretation,
application, or enforcermnent of the Declaration or the other Project Documents; (ii) any alleged
violation of the Project Documents by any of the Bound ADR Perties; (ifi) the authotity of the
Association or the Board to take or not take any action under the Project Documents; (iv) the failure

of the Declarant or the Association or the Board to properly conduct elections, give adequate notice ™

of meetings, properly conduct meetings, allow inspection of books and records, or establish
adequate warranty and reserve funds; (v) the performance or non-performance by any of the Bound
ADR Parties of any of their respective obhgatlons or responsibilities under the Project Documents to
or on behalf of any other Bound ADR Par’fy or {vi) any alleged violation or defect with respect to the
maintenance or constructioni of the Common Area or any improvements or Jandscaping on the
Common Area or the Areas of Associate Responsibility. The term “Covered Claims,” however,
specifically does not include any Exempt Claims of the type described below.

122 Exempt Claims. The following claims, grievances, controversies,

disagreements, and disputes (each an “Exempt Claim” and, collectively, the “Exempt Claims ‘) are
- exempt from the alternative dispute resolution provisions déscrived in this Declaration: '
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(a) Collection of Assessments. Any action {aken by the Association
against any Bound ADR Party to enforce the collection of any Assessments, to eaforce or foreclose
any lien in favor of the Association, or to determine the priority of any lien for Assessments;

(o)  Specific Actions. Any claim, gnevance, controversy, disagreement, or
dispute that primarily involves:

(1) Title to any Lot or Common Area;

{2) = The interpretation or enforcement of any express or implied
warranty made in connection with the sale of a Lot or Detached Dwelling Unit;

(3) . The eviction of a tenant from a Detached Dwelling Unit;

(4}  Thebreach of fiduciary duty by any one or more of the Board
of Directors; ,

(3  Therghtsof aﬁy Institutional Guarantor;,

. (6)  An employment matter between the Association and any
employee of the Assomanon or :

: (7} Theinvalidation of the Declaration or any of the covenants and
restrictions contained in the Project Documents. : '

(¢)  Injunctive Relief. Any suit by the Association to obtain a temporary or
permanent restraining order or equivalent emergency equitable relief (together with any other
ancillary relief as the court may deem necessary) in order to maintain the then-current status of the
Project and preserve the Association’s ability to enforce the architectural control provisions of the
‘Project Documents and the use restrictions contained in this Deciaratzon

(d)  Large Claims. Any suit solely between Owners (other than suits
involving the Declarant) seeking redress on any Covered Claim that wonid constitute a cause of
action under federal law or the laws of the State of Arizona regardless of the existence of the Project
Documents, if the amount in controversy exceeds $25,000.00; :

(&) - Wiitten Coniracts. Any action arising out of any separate written
contract between Owners or between the Declarant and any Owner that would constitute a cause of
‘action under the laws of the State of Arlzona in absence of the Project Documents and

()  NotBound Parties. Any suit in which less than all parties are Bound
ADR Parties (unless the parties that are not Bound ADR Pasties voluntarily agree to be subject to the
alternative dispute resolution procedures established in this Declaration and the Bylaws).
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Any Bound ADR Party having an Exempt Claim may submit it to the alternative dispute resolution
procedures set forth below, but there is no obligation to do so. The submission of an Exempt Claim
involving the Association or Declarant to the alternative dispute resolution procedures below
requires the approval of the Association or Declarant, as applicable,

12,3  Mandatory Resolution Procedures. Alf Covered Claims must be resolved
using the following procedures:

(a)  Notice. Any Bound ADR Party having a Covered Claim (each a
“Claimant”) against any one or more Bound ADR Party (each a “Respondent”) must notify each
Respondent in writing of the Covered Claim (the “Covered Claim Notice™), stating plainly and
concisely:

(1) The nature of the claim, including date, time, location, pefsons
involved, and Respondent’s role in the Covered Claim;

(2)  The basis of the Covered Claim (i.e., the provisions of the
Project Documents or other authority out of which the Covered Claim arises);

{3) ' Theresolution or relief sought by Claimant against Respondent
to resotve the Covered Claim; and '

(#)  The agreement of Clalmant to meet personally with |
Respondent at a mutnally agreeable time and place to discuss ways to resolve the Covered Claim.

If the Respondent to the Covered Claim includes the Declarant or its ofﬁcers directors,
incorporators, members, or cmployees Declarant will be given a period of fifteen (15) days after the
receipt of Covered Claim Notice to entér the Project and inspect, test, and repair the alleged violation -
or defect in the sole discretion of Declarant. The right to inspect and test is irrevocable and may not
be waived or otherwise terminated except by a written agreement instrument signed by Declarant,

(6)  Conciliation and Negotiation.

: (1) Each Claimant and Respondent (collectx vely, the “Claim
Parties”) must make reasonable efforts to meet personally and agree fo confer for the purpose of
resolving the Covered Claim by good faith and confidential negonatlons

(2) Upcm I'ECBlpt of a written request fmm any of the Claim Parties,
accompamed by a copy of the Covered Claim Notice, the Board may appoint a representative to
assist the Claim Parties in resolving the dispute by negotiation if, in its discretion, the Board believes
its efforts will be beneficial to the Claim Parties or to the welfare of the community, as a whole.
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(¢)  Mediation.

(1) Ifthe Claim Parties do not resolve the Covered Claim through
negotiation within ten (10) days of the date of the Covered Claim Notice (or within asy other period
as may be agreed upon by the Claim Parties) (" ‘Termination of Negotiations™), Claimant will have
thirty (30) additional days within which to submit the Covered Claim to mediation by an independent
mediation service designated by the Association or, in absence of amediation service designated by
the Association or in the case of a reasonable objection by Claimant, any dispute resolution center-or
other independent agency providing similar services in the Phoenix, Arizona area upon which the

Claim Parties may mutually agree.

@ Claimant does not submit on a timely basis the Covered
Claim to mediation within thirty (30) days after Termination of Negotiations, Claimant will be
deemed to have waived the Covered Claim, and Respondent will be released and discharged from
any and all liability to Claimant arising out of the Covered Claim; however, Claimant’s failure to
submit the Covered Claim for mediatior will not release or discharge Respondent from any liability
to any person that is not a Claim Party to the foregoing proceedings.

(3) Within ten (10) days of the selection of the mediator, each of
the Claim Parties will submnit a brief memorandum setting forth its position with regard to the issues
to be resolved. The mediator will have the right to schedule a pre-mediation conference, and all
parties to the dispute must attend unless otherwise agreed. The mediation will commence within ten
(10) days following submittal of the memoranda to the mediator and will conclude within fifteen
(15) days from the commencement of the mediation unless the Claim Parties mutually agree to
extend the mediation period. The mediation will be held in Maricopa County, Arizona, or any other

place that is mutually acceptable to the Claim Parties.

4)  The mediator has discretion to conduct the mediation in the
manner in Whl ch the mediator beliéves is most appropriate for reaching a settlement of the Covered -
Claim. The mediator is authorized to conduct joint and separate meetings with the parties to the .
Covered Claim and to make oral and written recommendations for settlement. Whenever necessary,
the mediator also may obtain expert advice concerning technical aspects of the dispute, so long as the
Claim Parties agree to obtain and assume the expenses of obtaining the expert advice. The mediator
does not have the authority to zmpose a settlement. -

) The expenses of witnesses for either side will be paid by the
party producing the witnesses. All other expenses of the mediation, including, but not limited to, the
fees and costs charged by the mediator and the expenses of any witnesses or the cost of any proofor
expert advice produced at the direct request of the mediator, will be borne equally by the Claim
Parties unless agreed to otherwise. Each Claim Party will bear their own attorney fees and costs in
connection with the mediation. - : ‘ '

(6)  If the Claim Parties do not settle the Covered Claim within
thirty (30} days after submission of the matter to the mediation process, or within any period of time
as determined reasonable or appropriate by the mediator, the mediator will issue a notice or
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termination of the mediation proceedings (“Termination of Mediation”). The Termination of
Mediation notice must set forth when and where the Parties met, the nature of the Parties’ impasse,
and the date that the mediation was terminated. At the option ofthe Claim Parties, the Termination
of Mediation notice may establish, as to matters or items that have been agreed to by the Claim
Parties, any undisputed factual findings or agreed resolutions..

(7)  Within five (5) days of the Termination of Mediation, each of
the Claim Parties must make a written offer of settlement in an effort to resolve the Covered Claim,
the Claimant will make a final written settlement demand ("'Settlement Demand”) to the Respondent,
and the Respondent will make a final written settlement offer (“Seftlement Offer”) to the Claimant.
If the Claimant fails to make a Settlement Demand, Claimant’s original Covered Claim Notice will
constitute the Settlernent Demand. If the Respondent fails to make a Settlement Offer, Respondent
will be deemed to have made a “zero”, “take nothing”, or “do nothing” Settlement Offer.

(8)  All mediation discussions are privileged and confidential.
Persons who are not Claim Parties are not allowed to attend the mediation conference without the
consent of all Claim Parties. Any mediation resolution may be enforced in a court of law.

(d)  Final and Binding Arbitration. If the Claimi Parties do not agrée in
writing to accept either the Settlement Demand the Settlement Offer or otherwise fail to resolve the
" Covered Claim within fifteen (15) days of the Termination of Mediation, the Claimant will have
fifteen {15) additional days to submit the Covered Claim to arbitration in accordance with the
Arbitration Rules described in the Bylaws. If thé Claimant fails to submit on a timely basis the
Covered Claim to arbitration, the Covered Claim will be deemed waived, and Respond_ent will be
released and discharged from any and all liability to Claimant arising out of the Covered Claim;
however, Claimant’s failure to submit the Covered Claim for arbitration will not release or discharge
Respondent from anyhabihty to any person thatis nota Claxm Party to the foregoing proceedings.
Except as provided below, an arbitration award issued by the arbitrator (the “Arbitration Award™
will be final, binding, and unappealable, and a judgment may be entered upon the Arbitration Award
in any court of competent Junsdlctxon to the fullest extent pemutted tinder the laws of the State of

Anzona:

- (e)  Limited Right of Appeal. An Arbitration Award may be: (i) vacated

by a court only in those cases where the Arbitration Award was procured by corruption, fraud, or

undue means, an arbitrator showed evident partiality, or an arbitrator exceeded its powers or failed to

execute jts powers in a manner so as to render a final and definite Arbxtra’uon Award; or (ii) appeale.d

to or modified by a court if the arbitrators made prejudicial error in the application of governing

substantive law to the facts found, there was an evident miscalculation or mistake in the Arbitration
Award, or an Arbitration Award was made on 2 matter not submitted to arbitration.

(f) Limitation on Arbitration Award. An arbitrator of 2 Covered Claim
will have no power to grant any relief that cannot be granted by a court, and any monetary award
made by the arbitrator will be for actual and compensatory damages only and not exemplary,
punitive, or consequential damages. '
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12.4  Allocation of Costs of Resolving Claims.

()  Costs for Nepotiation and Mediation. Each Bound ADR Party will
bear its own cosis incurred prior to and during the negotiation and mediation proceedings described
in Section 12.3(2), (b) and (c) above, including the fees of its attomey or other representative. Each
Bound ADR Party will share equally all costs of the mediator and, if and to the extent required, will
pay this respective share of the costs in advance of the mediation as a condition to their continuvation
of the prosccution or defense of the Covered Claim. o

(b)  Costs for Arbitration. Each Bound ADR Party will bear its own costs
(mciudmg the fees of its attorney or other representative) incurred after the Termination of Mediation
and will share equally in the costs of conducting the arbitration proceeding (collectively, “Post
Mediation Costs™), except as otherwise provided below. {f, and to the extent required, each Bound
ADR Party will pay their respective share of the costs in advance of the arbitration as a condition to
their continvation of the prosecution or defense of the Covered Claim.

(c)  Association Advance. If any Owner that is 2 Bound ADR Party
refuses to pay in advance the cost of mediation or arbitration in any Covered Claim involving the
Association, the Assocaatlon may advance the cost and impose an assessment on the applicable

Owner.

(d) Award of Costs. If the arbitrator enters any Arbitration Award that is
equal to or more favorable to Claimant than Claimant’s Settlement Demand, Claimant’s Post
Mediation Costs will be added to the Arbitration Award, and all Post Mediation Costs will be bome
equally by all Respondents. If the arbitrator enters any Arbitration Award that is equal to or less
favorable to Claimant than Respondent’s Settlement Offer to that Claimant, Respondent’s Post
Mediation Costs will be added to the Arbitration Award, and all Post Mediation Costs will be borne -
by all such Claimants, The arbitrator will be the sole judge as to whether or not the Arbitration
Award is more or less favorable that the Settlement Demand or Settlement Offer, as applicable,

12.5 Enforcement of Resolution. This agreement of the Bound ADR Parties to
negotiate, mediate, and arbitrate all Covered Clains is specifically enforceable under the applicable
arbitration laws of the State of Arizona. After resolution of any Covered Claim through negotiation,
mediation, or arbitration in accordance with the provisions outlingd above, if any Bound ADR Party
fails to abide by the terms of any agreement or Arbitration Award, any other Bound ADR Party may
file suit or initiate administrative proceedings to enforce the agreement or Arbitration Award without
the need to again comply with the procedures set forth above. In this case, the Bound ADR Party
taking action to enforce the agreement or Arbitration Award is entitled to recover from the non-
complying Bound ADR Party {or if more than one non-complying Bound ADR Party, from all non-
comiplying Bound ADR Parties pro rata) all costs incurred in enforcing the agreement or Arbitration
Award, including, with limitation, attomney fees, and court costs.
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Dated as of this 95 day of;l_@&giaf_‘ 20_‘?’

“Deglarant”

Brghton Park 1-iin\festments LLC an Arizona limited
liability company

o JAT R M swe,

th!e

STATE OF ARIZONA )
) ss.

County of Maricopa );

The foregoing instrument was acknowledged hefore me this f/‘-‘»' day of m/
2004, by £31 pV ANha aays talie e My of Brighton Park Tovestments, LLC, an Arizona limited

- liability company, who executed the foregoing on behalf of the company, being authorized so to do

for the purposes therein contained.
; %4 }4&?#’"‘
Notary ublic

TF{AC!Tﬁ\. PR
. Noiar}r Public - Ardzona -
STATE OF ARTZONA ) Maticopa Caunty
}SS My Commlssion Explres |~ -
. : ~ July 15, 2005
County of Maricopa } T
The foregoing instrument was acknowied.ged before me this . day of
by _,the. ‘ _ of Brighton Park Investments, LLC,

an Arizona limited liability company, who executed the foregoing on behalf of the company, being
authorized o to do for the purposes therein contained. - :

Notary Public
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EXHIBIT “A"
TO
DECLARATION OF HOMEOWNERS BENEFITS
AND :
COVENANTS, CONDITIONS, AND RESTRICTIONS
FOR
BRIGHTON PARK

(legal description)

Lots T through 55, inclusive, and Tracts “A” through “I", inclusive, Brighton Park, according to the
plat of record as shown in Book 66] of Maps, Page 3, recorded on November 24, 2003, at
Instrument No. 2003-1611308, Official Records of Maricopa County Recorder, Maricopa County,
Arizoma.




OFFICIAL REZORDS OF

* MARICOPRA COUNTY RF'CORD“‘R

‘ HELEN PURCELL
20050188088 0£2/15/2005,

When recorded, mail to:
Brighton Park fnwstménis LLC 00000599;“‘4"1'1“
699 South Mill Averiue; Suite 320 Hovp

Tempc An?ona B528 l‘

FIRST AI\'[E’\IDMENT TO DECLARATION OF COVENANTS
CONDITIONS AND RESTRICTIONS
. - FOR '
l BRIGHTON PARK (A Single Farm!y Subdw:smn)
- RECORDED AT DOCUMENT NO.2004-0210494 -
AND RE-RECORDED AT DOCUMENT NO. 2004-0380045,
OFFICIAL RECORDS OFMARICOPA COUNTY, ARTZONA

Thzs Elrst Amcndmant to Dcclarauon of Covenants; Condltlons and Rcstnctzons for
Brighton Park {A Smg]e Family Subdivision) (“First Amendment”™)-is made ‘as of January 31,
2005, by Bnghton Paﬁ\ Investments LLC, an Arnzona limited lability company (the

“Dec]arant”)

Ee_cgglé

AL fhe “Dec]araflon 15 that c.,rtaln Dcclaratlon of Covr:nants Condmons and

ELECTROWIC RECORDING

0z

Restrictions for. Bnahton Dark (a Smﬂ]e Family. Subdmsmn} recordéd on March 1, 2004, at _

Docurnént No. 70041—0710494 and ré-recorded on April, 12, 2004, at. Document: No. '7004-
03 80045 Omma] Re cords of Maricopa County Racorder Mancoua County, Akizona.

‘B. P,ursuant {o Section 10.8 of the Declarahon, Dec:_]arant-~ma.y. “amend the
Declaration. ' e ) L ' -
C. The Declarant desxres to execute th]s First- Amendment in accordance with the

‘ provisions ofSectmn ID B af the Declaratlon _

Amenciment
1. - Definitions. Cap?fﬂ]lZE.d tcm]s used i thls .FHS'E Amcndment shall have the _
meamnD ascrfbed to tham in the Dcclarauon ; ‘ :
2 Artlcla IV Df the Duclaratmn is amendﬂd by dc?etnw the ﬂuabng Se cﬂ‘on'-‘é’r.B and .

-ealacmu it with the fo]Iowmc’

43 Initial gnd Annual Assessmeﬁf_s

(2)  Assessroents. Prior to the conveyance of the first Lot by Declarant
to 2 third party plrchassr, the Association will establish an annual assessment that
will rémain in effect throuwh the “base vear” ending December 31, 2003, and ‘such
assegsment shall be -$650. 00 (555.00 per month).  After the base year, ths

553359
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maximum annual assessment will be ag determined by the Board of Directors.
Subject to the provisions of Section 4.3(b), from and after the base year, the
Board, without a - vote of the Members, may increase the maximunt annual
assessments during each fiscal year of the Association by an arnount (“Permitted
Percentsgeé Increase”) equal to the greater of: (i) twenty percent (20%); or (ij) 2
percentage calcuiated by dividing the Consimer Price Index in the most recent
October (identified by an “A” in the formula below) by the Consumer Price Index
‘for the October one (1) year prior (Jdﬂnmfed by a “B" in" the formula below),
rhinus one (1) (1.8, CPl percentage (AJB) -1). By way of example only, the
percentage increase in the assessment { for 2004 canriot be increassd by mote than

the greater of: (I) twenty percent (20%); of (II) the increase in the Consumer
Price Index for October, 2004, divided by the Consumér Price Index in Octaber,
2003), minus oné (7). The term “Consuier Price Index” will refer to the *“United
States Bureau of Labor Statistics, Consumer Price Indek, All Urban Constmers,
United States city average, al}-iterns {1982- -84 = 100} issued by the U S Bureau
of Labor Statrshcs or its f:quvafent rcvlsud OF SUCCESSOT mdcx

(b) Membr:r Anaroval ‘of Certain Incrcases Notwithstanding the

. provisions of Section 4.3(z), if (i) the Board proposes 1ncrc_asirig the maximum

. annual asséssment by an amount greater than the Permitted Perccntage Increase,

-or (i) the maxifmum Permitied P&rcantaoc Incredse calcul&tbd in accordance with

Section 4.3(a) hereof will result in 4f ificreass of the annual asse cssment of more

than twenty, purcent (20%) over the annual assessment in the previous year, such

proposed increase in the annual asséssment must be approvcd by more than fifty

percent (50%) of the total number of eligible votes ‘of the Members, regardkss of

. class, and this approval may be ab?amed at a regular or annuaJ meeting of rhe
Members of by written ballo{ of the Member. ST

- 3. Section 4.11 shall be added to Article IV of the Dec]amti'o.n'as follows:

4.11  Initial Working Capitil: To-ensure that the Association will have adequaie
funds for .reserves and extraordinary or unexpected expenses, ‘each pui“cliaséf of a Lot
from ths Declarant will pay to the Association, immediately upon becoming the Owner of
a Lot, a working capital payment equal to one-querter (1/4) of the Association’s annual -

. assessment for the then current fiscal ysar of the Association. ‘Working ¢apilal payments-

will be collected only upon the original sale of the Lot by the Dcc]arant and will not be -
collected on subsequent resales. All working capital payments to the Association will be
d 6poszted in the. Association's reserve accounf or scparately . accounted for in the
Association’s operating account as a reserve fund, and all working capital réserve finds:
will be used only as (_j]l'uCtEd by the Board of Directors, as they may see [it in their sdle
discretion. During the period of Declarant’ Coritrol, neither the Association nor the
Declarant will use any of the working capital funds to defray the Declarant’s expenses or
construction costs or to pay for ordinary expenses of the _Ass_oplatlon. Declarant, in iis
sole- discrétion, may advance certain amousts to the Assgciation as working capital;
however, Declérant will not be obligated to advance any amounts for working capital. If
Declarant slécts to advarice any amounts for working capital, Declarant will be entitled to
a reimbursement from the Association, upon Declaranit’s demand, for all working capital
g
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funds previously advanced by Declarant. Except for those amounts paid by Declarant, il
amounts paid as working capital wiil be non-refundable and will not act as u credit
against any assessment payable by an Owner pursuant to this Declaration.

4, Secticn 4,12 shal] be added to A}'llulﬁ IV of the Declaration as follaws:

4,12 Transfcr Fee Each Owner, ‘excep't for a Declarant, and any Qwner who
purchases its Lot from Declarant, or a Builder, shall pay to the Association, immediately
upan becorning the Owner of a Lot, a transfer fee in an amount of Two Hundred Dollars
-($200.00), which amount shail be vsed by the Association to cover adininistrative costs
incurred by the Association in connection with such transfer, with any excess amounts, if
any, to be used to supplement the Association’s reserve funds. The transfer fee is not
intended o compensale the Association for the cost incurred with the preparation of the
statement which the Association is required to furnish to the Purchaser under AR.S. §
33-1806(A) and, therefore, the transfer fee shall bé in addition fo-the fee which (he
Association is entitled (o charge pursuant to A.R.S. § 33-1806(C). The transfer fee shall

* be in addition 1o, and shall not be offset against or considerad as an advance payment of,
any Assessment fevied by the Association pursuant to this Declaration, and the payment
of such transfer fee shall not entitle an initial Owner to the retuin of any working capital”
payments made lo the Association, pursuant to Section 4.11 hereof.

5. Effect of Amendment. As specified in this Firs.tlA;rnendme.nt, the ferms and
provisions of the Declaration shall remain in full force and effect without modification or

amendment.

Dated as of the date sat forth above,

BRIGHTON PARK INVESTMENTS LLC, an
Arizona limitéd liability company '

By P}nm Frorerroa Mo 025

ItsU. N\Wﬂ—‘:\-e—(
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STATE OF ARIZONA ]
. ) ss.
County of Maricopa )

3, ‘before me, the undérsigned Notary Public,

Oh this, the {2% day of Febmﬁy, Zp 8

a

personally appeared G-(Ubﬂ!’”ﬁ ﬁ’M'?WO# R Enown to me to be the person whose name is
subscribed Lo the within instrument, and acknowledged that he is the Mama i .of Brighton

Park Investments, LLC, an Arizona limited liabﬂity company, and that he/she, having the
“authority so to do, executed the same for the purposes therein containegh. In witness whereof,
hereunto set my hand and official seal. ' '

My commission expires:

M@/ﬁ Wil

T

- OFFICIAL SEAL .
STEPHANIE J. FIFE

20 TaRY FUBLIG - Biars of Adzona
' é) O gARICTP, COOITY o

#y Gomm. Expires AuD. 18,
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DATE:

TO: STEPHANIE FIFE
FAX: 480-990-3633 '
FRCM:

FAX:

RE: PRE-CLOSE SUMMARY - BRIQHTON PARK

LOT

BUYER

BASE PRICE

FINAL SALES PRICE'

INCENTIVE

COMMISSION - HOGAN

COMMISSION - CO-BROKE

COMMISSION - OTHER

EARNEST DEPOSIT _

- MISC. ADJUSTMENTS



BYLAWS
OF
BRIGHTON PARK COMMUNITY ASSOCIATION, INC,,
an Arizona nonprofit corporation
ARTICLE

GENERAL PROVISTONS

1.1 Name The name ofthis nonprof‘ it corporation (“Assocxatlon”} is “Brighton
Park Commumty Association, Inc.”

: .2 Pracipal Office. The prmmpa] office of fthis corporatzorx will be located initially
“at 699 Scuth Mill Avénue, Suite 320, Tempe, Arizona 85281; however, meetings of Members and

12

Directors may be held at any other place within the State of Arizona that may be d esignatéd by the

Dlrectors

13 Denned Terms. Terms used but not defined in these Bylaws will have the same -

mcamncrs specified in the Declaration of Covenants, Coaditions, and Restrictions for Brigliton Park

recorded in the Official Records of Maricopa County, Arizona (“Declaratlon ). The terms defined in

the Declaration include, but may not be litited to, the following: Project Documents, Owner, Lot,
Declarant, Project, Mortgagee, Declarant Contro Common Ares, and- Areas of Association.

Responmbﬂ:fy

14 Conﬂzctmﬂ Prowsmns If there is any conflict between the Articles of
Inmrporatzon (“Articles™) for the Association and these Bylaws, the terms of the Articles will control.
In the case of any conflict betwe°n the Declaration and these Bylaws, the Declaratlon will control.

1.5 Corporate Seal. The Association may have:a corporate seal in a form .

approved by the Board.

‘ 1.6 Desxcndnon of Fiscal Year. The fiscal year of the Association will beﬁm on the
_ lst day of January and end on the 31st ddy of December ofeveq year, except that the f'rst fiscal year
‘will begin on the date of iricofporation of the Association. - :

1.7 = Books and Records. The books and records of the Association (including the

Project Documents) will be available for inspection by any Owner of a Lot (each a “Member”) or the

- Member's authorized agents during reasonable business hours for-a proper purpose at the principal
office' of the Association - The books and records of the As:,ocmhon may be withheld from disclosure
for any of the reasons speczf&d in AR.S, § 33-1805.

408939.2



1.8 Amendment. Thess Bylaws may be amended by a vote of the Members that
are present in person or by proxy at a regular or special mesting of the Members and that have greater
than fifty percent {50%) of the total number of eligible votes, regardless of class.

1.9 ODan Mestings. Exsept in any of those instances enumerated under ARS. §
33-1804, all meetings of the Association and the Board of Directors ofthe Assocmtlon {smgularly or
collectively, as applicable, referred to as the “Board”, “Directors”, r“Director’™) must be open to all
Members to attend and listen. Iri the case of meetings of the Board Members who are not part ofthe
Board, howevei; are not be permitted to participate in any deliberation or discussion of the Board
unless expressly authorized by vote of a majon’fy ofa quomm of Lhe Board. The Board also may

hrmt partlctpat[on to eligible Members.

110  Exemption of Private Property. The prwate property of each and ev ery officer,
Du’ector and Member of this Association at all tzmes is exempt from all debts and liabilities of the

Assocmmn

1.11 FHA/VA Fmancmcr IfFHA or VA ﬁnancmfr i5 apphcable to the Projec’r any -
amendmient to these Bylaws while Class B membership is in existence must be approved by the
Federal Housing Administration or the Veterans Administration in the same manner described in the

Declaration.

ARTICLE T

MEETINGS OF MEMBERS

2.1 Annual Member Meeting, The first annual meeting ofthe Members will be held

on October 25, 2004, or at any other date designated by the Board of Directors; however, the first
_annual meeting.of the Menibers must be held nd later than one (1) year after the date of the close of
" ‘escrow on the first Lot sold by the Declarant to an Owner. The Association will old subsequent
anmal meetings of the Members on the second Wednesday of November 4t the hour-of 7:00 p.m.,
unless otherwise specified by written notice to the Members. If the day for the annual meeting of the
Membersisa legal holiday, the mesting will be held at the same hour of the next subsequent day that

is not a legal holiday.

22 SDec1a1 Member M estings. S pecial meetings of the Members may be called at
. any time by the President or by a majority ofthe Board of Directors or by a written request signed by
‘Members having at least twenty-five percent (25%) of the fotal number of eligible votes of each class

of Members in the Assomatlon

2.3 Notice of Member Meetings. Written notice of each meeting of the Members
will bé given by, or at the direction of, ‘the Secr etary or person authorized to call the meeting: by hand
delivery or by mailing a copy of each notice, postage prepaid, at least ten (1 0) days and not more than
fifty (50) days before the meeting to each Member entitled to vote at that meeting addressed to the
- Member's addréss Jast appearing on the books of the Association or supplied by the Member to the’
Assoclation for the purpose of notice. The notice must speufy the place, day, and hour of the




" meeting, and, in the case of a special meeting, the purpose of the meeting. By attending a meeting, a
Member waives any right he/she may have had to object to the meeting on the basis that the proper
riotice of the meeting was not given in accordance with these Bylaws or the laws of the State of
Arizona. The failure of any Member to receive actual notice of a meeting of the Members does not
affect the validity of any action taken at that meeting. :

2.4 Member Quorum and V otmo Except as othenwse prowded m the Articles,
the DecJarauou or these Bylaws, the presence (at the béginning of the mesting) in person or by proxy
of Members entitled to cast twenty-five percent (25%) or more-of the total number ofeligible vatesin -
the Association, regardless of class, constitutes a quorum for the purposes ofholdmn a duly called
and noticed meeting of the Memnbers. Ifa quorum is not present at any meeting, the Members-eligible.
to vote at the meeting will have the power to adjourn the meeting and to reschedule the meeting to
another date and time without additional notice other than announcement at the meeting. At any
subsequent meeting, the presence (at the beginning of the meseting) in person or by proxy of Members
entitled to cast at least tén percent (10%) of the total number of eligible votes in the Association,
regardless of class, constitutes a quorum for the subsequent meeting. The Mémbers at the meeting
may continue to adjourn and reschedule until a quorum is present. Except as otherwise provided in
the Articles, the Declaration, or these Bylaws, any action that must have the approval of the Members .
of the Association before being undertaken will require the vote of greater than fifty pereént (50%) of
the Members present (in person or proxy) and voting at a duly called and hield meeting’ of the
Membprs at which a quorum is present: Whenever the terms “eligible” votes or “gligible” Members .
are used in these Bylaws or the other Project Documents, both terms describe those Members that are
permitted to vote on the matter (taking inte consideration any weighted voting of the Declarant) and
whoge voting privileges have not been suspended or revoked. -Unless the Project Documents specify
otherw:se all approvals st be aﬁirmatzve]y given and may not be made in the negative or based on

noI- l'ESpOHSES

2.5 Proxies. Atall meetings of the Members, 4 vote miay be cast in pérson or by
proxy. A proxy may be granted by any Member in favor of only another Member, any officer of the
Association, the Declarant, or the MembersMortgagee or, in the case of a non-resident Member, the
Iessee of the Members' Lot or the non-résident Member's attorney or managing agent. To be vahd a
proxy must be duly executed i in writing, and a proxy will be valid on]y for the particular mesting
designated in the proxy. All proxies must be filed with the Secretary at least twenty-four {24) hours
prior to the commencement of the meeting for which the proxy is given. A proxy-will be deemed
revolced only upon actual receipt by the person presiding over the meeting of a notice of revocation
signed by the Member. who granted the proxy. Except with respect to proxies in favor of a
Mortgaoee no proxy will be valid for a period in excess of orie hundred eighty (I 80} days afier the

-execution of the pr oxy

2.6  Elgibility. The membership of the Assccxatxon will consist oi all Owners of
Lots. Membershl p in the Association is mandatory, and no Owner during his ownership of a Lot will
have the right to relinquish or terminaté his mensbership in the Association. By accepting a deed to a
Lot or otherwise becoming an Owner, each Owner enters into a contract with the-AssociatiGn and the
other Owners whereby the Owner becomés a Member of the Association and is bound by the terms of



the De.c.laratién, Articles, Bylaws, and the other Project Documents, all as may fron: time to time be
amended.

2.7 . Joint Ownershm When more than one parson is the Owner of any Lot, all
Owners will be considered Members in the Association. The vote for a mu]uple Owner Lot will be”
exercised as they, among thamseh es, determine; however, no more than one (1) vote may be cast
with respect to any Lot. The votes for each Lot mustbe cast as a whole unit, and fractional votes are
“not allowed. Ifjoint Owners are unable to agree amorg themselves as to how their vote or votes ar e
to be cast, they will lose their right to vote ¢n the matter in qu'esti{jn" If any Owner casts a ballot
representin ga certain Lot, it wilt thereafier be conclusively presumed for all purposes that the Owner
‘was acting with the authority and consent of all other Owners of the same Lot. If.more than one
ballot is cast for a particular Lot, none of the votes will bé counted, and the votes will be deemed

"void.

2.8  Corporate Ownership. . If any Lot 15 owned by a corporation, partnership,
limited liability company, association, or other legal entity; that legal entity will be the Member and -
that legal entity must designate, in writing, at the time of acquisition of the Lot, an individual who has
the power to vote for the Lot. In the absence of a deswnatlon and until a designation is made, the
chief execlitive officer or managing partner or managing member, as applicable, of the ccrpor..tion
* partnership, limited Liability company, association, or othér legal entity will have the power to cast the
vote for the Lot. Ifthere is no chiefexecutive officer or managing partner or managing member, the
Board of Directors of the Association will have the power to designate the person authorized to vote.

2.9 Suspension of Voting Rights, Ifany Owrer 15 In arrears in the payment ofany
assessments or other amounis due under any of thé provisions of the Detlaration or the other Project
* Documents for a period of thirty (30) days after its due date, the Owner’ s right to vote as a Member
of the Association will be suspended automatically and will remain suspended until all payments,
together with accrued interest, late charges, attorney’s fees, and other applicable charges, are brought
carrent and kept current. If there exists any non-monetary violation of the Declaration or the other
Project Documents with respect to a Lot or an Qwner, the Owner's right to vote as a Member of the
- Association will be suspended automatically upon the Ownet’s receipt of written notice from the

Board of the violation, and the right of the Owner to vote will femain suspended uittil the earlier of
? (1) the cure of the violation by the Owner; or (ii} a decision by the Board under Section 3,11 of these

Bylaws that no wolat)on exists.

. ARTICLE III

BOARD OF DIRECTORS

_ 3.1  Number of Directors. The affairs of this Association will be managed by a
Board of Directors.” Except for thie initial members of the Board of Directors that are designated
under the Articles, the Board of Directors will be elécted by the Members. Elections for the Board of
Directors may be conducted in any one of the following manners: (i) by voice vote, roll call vote,

“hand vote, or written ballot at an annual meeting of the Members; or (I1) by written bailot indicated by




mail. Solongasthereis a Class B membership in the Association, the Diréctors need niot be members
ofthe Association. After the termination of the Class B membership, all Directors must be members
of the Association, The Board originally will be comprised of the three (3) persons designated in the
Articles.  After the Class B membership terminates, the Board will be comprised of three {(3)
Directors or any greafer, odd number as may be determined by the Board in accordance with the

. Arficles.

32 Board Term of Office. So Eong as the Board of Directors 1s comprised of three
' (3) persons, the Directors will hold office instaggered terms for one (1) year, two (2) years, and three
(3) years, respe ectively, and until their successors are appointed and qualified. The first term of the
Director with a one (1) year ferm will end as of the date of the first annual meeting of the Members;
and each subsequent term will end on the date of each subséquent znnual meeting of the Mémbers,
The first term of the Director with a two (2) year term will end as of the date of the second annual
meeting of the Members, and ail subsequent terms will end on the date of the fourth, sixth, eighth,
- tenth, etc. anfual meeting of the Members. The first term of the Director with a three (3) ) year term
will end on the date of the third annuial meeting of the Members and-all subsequent terms will end on
'the date of the sixth; ninth, twelfth, fifieenth, ete. annuat meeting of the Members. If the number of
Directors is expanded beyond three (3) Directors to any larger number permitted by the Articles, the
additional Directors will serve one (1) year terms. At any meeting where multiple Du ectors are
elected, the person receiving the most votes will become the Director with the longest term and so on
until ali vacant spots are elected. Notwithstanding the previous sentence, elections rhay be held, and
© persons. may be nominated, for specific Director offices (i.e., the 3-year Director or the T-year
Dircctor) if the elections are so demgnated by the existing Board '

34  Removal and Resicnaﬁon At any annual or special meeting of't hell\fember's

~ duly called, any one or more of the Directors comprising the Board of Directors may be remaoved
-from the Board with or without cause by Members having two-thirds (2/3) or more of the total
rumber of eligible votes of the Members present in person or by proxy at thie meeting, and, at the

meetmg where the Director is removed, a successor may be elected to-fill the vacancy created for the
remaining and unexpired term. Any Director may resign at any time by giving written notice to the

Board, the President, or the Secrefary, and the resignation will be effective as of the date of its receipt

- or at any later time specified in this notice. : :

3.5  Compensation. No Director will receive compensation for any service
rendered to the Assomatzon however, any D:rector may be relmbux sed for actual e:a,penses incurred in
the performancc of his/her dutles :

3.6 Noticc to Membcrs of Board Meetings. Unless a Member makes a specific
written request for individual written notice of Board meetings, written notice of any regular or,
special meetings of the Board need not be given Spemﬁca v to each Member, but rather notice of any
regular or special meeting of the Board may be given in any manner determined by the Board at least
forty-eight (48) hours in advance of the meeting including conspicuous posting on the Comnion Area
or other areas of the Project, néwsletter, reminder notices with assessmént invoices, or calendaring.
Written notice of regular or special Board meetings must be provided only to those Members who
request so in writing. A Member's request for iadividual written notice of Board meetings, however,




is valid only for one (1) vear and must be renewed in writing 1o entitle the Member to continue 1o
receive individual writtent notices. Notwithstanding the fmevomg, however, the Board is not required
to give any notice of regu[ar or special meeatings of the Board that are held during the period of
Declarant Control or of emergency meetings of the Board (whether during or after the period of
Declarant Cotitrol). The Directors also will have the right to take any action without holding a formal
meeting by obtaining the unanimous written consent of all the Directors. All written consents of the
Directors will be filed with the minut'es of the procaedings of the Board. '

, 3.7 Vacancies on the Board. Vacancies on the Board caused by anyl eason other
than the removal of a Director in accordance with the provisions of Se ection 3.3 of these Bylaws will
be filled by a majority vote of the remaining Dirsctors at the first regular or special méeting of the
Board held after the occurrence of the vacancy, even though the Directors present at the meeting may
constitute less than a quorum. Each person so elected will serve the unexpired portion of thu prior

Director's term.

- 3.8 Reoular Board Meetim;s Regular meetings 6f‘the Board may be held at the
tzme and place determined from time to time by the Board. Regular meetings will be hetd at least
orice during each fiscal yea_r dand must comply wzth Seciscm 1.9 of these Byluws

39  Special Board Meatmcrs Specnal meeétings of the Board of Directors may be
called by the President on three (3) busmess days notice to each Director, given in writing by hand
dehvery mail, or telecopy. This notice must state the time, place, and purpose of tlie special meeting,

Special meetings of the Board may be called by the Secretary in like manner and on like notice-upon
the written request of at least two (2) Directors.

3.10 - ‘Quorum of Directors, A majority of the Directors present at the beginning of
the meeting will constitute 2 quorum for the transaction of business. Unless otherwise's‘pec{fed by
these Bylaws, the Articles, or the Declaration, every act or decisiori dor:e or made by.a majority of the
Directors present at a duly-held mesting at which a quorum is present will be regarded conclusiv ely as

the aci of the Board.

3.11- Powers and Duties of the Board. The Board will have all of the powers and
duties necessary for the administration of the affairs of the Association and may exerciss all rights and
powers granted to the Associanon inder the Project Documents and may perform all acts and make

all decisions that are dot required by the Project Documeiits to be exercised or performed by the
Members. Specifically, but without limitation of the previous sentence, the Board will have the

| following powers and duties:

(1) Open bank accounts on bebalf of the Association arid designate the
signatones of the Association;

(2) Make or coniract for the makmﬂ of repairs, additions, improvenients,
and alterations of the Common Area and Areas of Association Responsibility, in accordance
with (and as specified in)'the Declaration and Project Documents, after damage or destruction
by fire or other casualty, or as a result of condemmnation or eminent domain proceedings;



(3)  In the exercise of its scle discretion, enforce by legal means the
provisions of the Declaration and the Project Documents including, wthout limaitation, the
collection of any assessments,

(%) Designate, hire, and dismiss the personnel necessary for the
maintenance, aperation, repair, replacemeént of the Common Area and Areas of Association
Responmbzhty and provide services for the Members, and, where appropriate, provide for the
-compensation of the personnel (which or. who may be affiliates of the Declarant}) and for the
purchase of equipmett, su;;phes -and material to be used by the personne] in the performance

of their duties;

(5) Provide for the operation, care, upkeep, and maintenance of all of the
Common Area and Areas of Association Responsibility and any other areas within the Project
that the Association 15 permitted or required to maintain;

(6)  Prepare, amend, and adopt an annual budget for the Association prior
to the commencement of each fiscal year;

(7 Adopt and publish rules and regulations governing the use of the
- Common Area and facilities and the personal conduct of the Members and their family
- members, guests, lessees, and-invitees. on the Common Ared and establish penalties for
infraction in accc_)rdance with the provisions' Ofﬂ.R.S—. § 33»18D3;

{8)  Suspend t 1e vetmg rights and th= rzcrht to the use ofthe Common Area
of a Member during any period in which the Member i 15 in-default in the payment of any
assessment or othar amounts due under the terms of the Project Documents ar during any
period the Member is in hou-monetary default of the Project Documents, subject to the

“appiicable notice and grace periods established in these Bylaws;

_ (9) _ Exercise, on behalf of the Agsociation, all powers, duties, and authority
vested in or delegated to the Association and not reserved to the Members by Anizona law or
the provisions of the Declaration or other Project Documents;

(10} Declare the office of a member.of the Board of Dir ectors tobe v acant
if a member is absent ﬁ'om three (3) consecutive regular meetings of the Board;

(11) “Employ, hire, and dlSJT'lSS ail employees of the Asaocmtzon as the
Board deems necessaly and to prescribe their duties and their compensatmn

(12)  Hire, employ, or terminate a manager, whether as an mdependent'
contractor or as an employee, whether affiliated with Declarant or not, and delegate to that
manager the power to perform all services and duties as the Board may direct;



(13)  Keep or cause 1o be kept a complete record of ail acts of the Board and.
all corporate affairs and to establish procedures for inspections of the books and records of
the Association by Menibers with a proper purpose for irispection, including establishing a
reasonable fee (payable in advance) for all copies requested by a Member of the boolks.and
records; :

(14)  Asmore fully provided in the Declaration to: (1) fix the amount of the
annual and special assessments against each Lot; (i} send written notice of each assessment to
every Qwner subject to an assessment; (ili) assess a late charge for any late payments
(iv) record a notice and ciaim of lien against any Lot for which assessments are not paid; and
(v} enforce, through foreclosure or any other permitted action, the Association's hen or the
personal obhffatlon of the Owner to pay assessments; :

(15} Issue, or cause an appropriate officer to issue, upon demand, to any
appropriate person, any disclosure statement required under AR.S. § 33-1806 or any
payment staternent required under A.R.S. § 33-1807.1, subject to the right of the Board to
impose a reasonable charge for the issuance of these statements

(16) Procure and maintain commerdial general liability, hazard, and other
insurance coverage in the amounts as required or permitied by the Declaration;

(17} Causethe Common Area and Areas of Association Responsibility to be
maintained, as more fully set forth in the Declaratlon and to pay all taxes levied on the
Common Arad;

_ (18) "Institute, defend, and intervene i any li’_tigat'l‘on or administrative
proceedings in, its own name or on behalf of the Owners; :
: (19)  Borrow money and, with the consent of two-thirds (2/3) of the total
number of eligible votes of each class of Members in the Association, to mortgage, pledge,
deed in trust, or grant a security interest in any or all of the Coz’hmon Area;

- (20) Enter into and perform confracts’ of any kind mudenta] to t}
perfarmance of the Assomahons duties under the Project Documents; and

(21)  Own, operate, and maintain all other propeity of the Association.

3.11 Non-Monetary Viotations. If the Board believes there is a non-monetary
violation of the Declaration or the other Project Documents with respect to a Lot or any Owner, the
Board may send written notice to the offending Qwner describing the non-monetary violation. The
~ Owner will have a period of thirty {30} days from receipt of the Board’s written natice to either: (i)

- correct the violation; or (if) request in writing & hearing by the Board for the Qivner to explain wiy no
non-monetary violation exists, why a specific approval of the violating item or conduct should be
issued by the Board, why a period of more than thirty (30) days is required to correct the violation, or
why the Owner otherwise protests the Board’s notice of violation; A failure of the Qwner to corract




the violation or make the written requests described above within this thirty (30) day periad wilj
entitle the Board to exercise all rights available to it under the Project Documents or Arzona law with
respect to the violating Qwner or Lot, including the right of self-help to correct the violation and the -
right to impose reasonable monetary penalties in amounts determined by the Board based on the
severity and frequency of the violation and any other factor deemed relevant by the Board. [fa
~ hearing is requested and the Board and the requesting Member cannot otherwise agree on a date and
time for the hearing; the Board will propose a minimum of three (3) dates and times for the hearing.
The requesting Member must select in writing one (1) of the three (3) dates, and a hearing will be
held on the sefected date. The hearing will be attended by the requesting Owner and at least one (1)
ofthe Dlreemrs The hearing will be conducted by the attending Director or an attendmﬂ Director so
deSIfrnatcd by all attending Directors. The Owner, on its oivn account or through legal cotinsel, wil
make its presentation, and, after the Owner’s presentation (although not necessarily at the meeting),
the attending Director or DJrecrors will report to and consult with the entire Board to make a decision
on the Gwner’s request. Any decision by a-majority of the Board will be binding on'the Qwner.
Additional ruies for the hearing may be adopted by the attending Director or Directors so long as the
Merrber is siven a reasonable opportunity to be heard. A decision by the Board also could include
-the imposition of reasonable monetary penalties on the Owner. The provisions above dealing with
cure periods and hearings do not apply to the suspension of the Member’s voting rights under Section
2.9 of these Bylaws, and a Member’s right to vote will be suspended automatically on the Member's
receipt -of the Board’s default notice. Any suspended voting rights will be reinstated upon the
Member’s cure of the non-monetary violation or the Board’s favorable determination that no viotation
exists. Hearings conducted under this Section 3.11 that are attended by one (1) or more of the
Directors are not meetings of the Board for purposes of the open meeting requirements of Section 1.9
- of these Bylaws. :

, 3.12  Committess of Board. The Board may appdint committees to study or handle

speclﬁc matters of the Association so long as at least ons (1) member of the Board serves on the
committes. Comniittees designated by the Board are not subjéct to the open meeting requirements of
Section 1.9 of these Bylaws or A R.S. §33 804

ARTICLE IV

OFFICERS AND THEIR DUTIES

, 4.1, Enwneration of Ofﬁcers The prmclpal Officers of the Association will be the
Presid ent the Vicé President, the Secretary, and the Treasurer all of whom will be elected by the
Board. The President must be a niember of the Board Any other offcas may, but need not, be
members of the Board. :

.42 Election of Officers. The election of officers will take place af the first meeting
~of the Board following each annual meeting of the Members. The following persons will serve as the
- officers of the Association unti! their successors are qualified and elected: :




Geoff 8. Brisbin , President
John A Hink Vice President
Joanne Muscarello - Secretary/Treasurer

43 Officer Term. The officers of the Association will be elected annually by the
Board, and each officer will ho]d office for one (1) year unless he/she sooner resigns, isremoved, oris
otherwise d1squahﬁed to serve.

'

44  Special Auooéﬁtm‘ents. The Board may elect any other officers as the affairs of
the Association may require, each of whom will hold office for the period, have the authority, and
perform the duties as the Board may determine from timé to time. :

45  Resienation and Removal of Officers. Any officer may be removed from office
with or without cause by the Board. Any officer may resign at any . time by giving written notice to
the Board, the President, or the Secretary. Any officer resignation will take effect on the date of
feceipt of the resigndtion notice ar at any later time specified in the notice, and unless otherwise

specified in the resignation notice, the acceptance of the reswnanort W1H Aot be necessary to make 1t

eﬁ'ectwe

46  Vacandiesin Offices. A vacancy in any office may bé filled by appointment by
the Boaid. The officer appointed to the vacancy will serve for the remainder of thé term of the officer
replaced. : ' ' ' |

47  Muhinle Offices. The offices of Treasurer and Secretary may be held
simultaneously by the same person. One person rmay not sunultaneously hold more than one of any of
the other offices, including special offices created pursuani to Section 4 4 of these Bylaws.

4.8 Powers and Duties Df Officers. In addition to the execution of any affidavit of

-notice of the type described in A.R.S. § 33-1804.C. and the preparation and d_ehvery ofany disclosure

statement required under A.R.S. § 331806 or A.R.S. §33-1807.1, where and when deleated to the
officers by the Board, the powers and duties of the officers are as follows:

(1) = President. The President will preside at all mee'tings ofthe Board or
_ the Mémbers, ensure that orders and resolutions of the Board are carried into effect; and, at
the direction of the Board, enoaae inthe genera] and act;ve management ofthe business ﬁf the

Association;

{2) Vice President. The Vice Président will act in the place and stead of
the President in the event-of his absence, inability, or refusal to act, and will exercise and
discharge other duties as may be raquiré{i of him by the Board;

: (3y  Secretarv. The Secretary will record the votes and keep the minutes of
all meetings and proceedings of the Board and of the Members; keeP the corporate seal, if
any, of the Association; serve natice of meetings of the Board and of the Members; keep



appropriate current records showng the Members of the Association together with their
addresses, and perform all other duties as required by the Board; and

(4)  Treasurer. The Treasurer will receive and deposit in appropriate bank
accounts all monies of the Association and will disburse all funds as directed by resolution of .
the Board; keep proper béoks of account; and prepare an annual budget and a statement of
incomie and expenditures of the Association; and, in general, perform all the duties incident to
the office of Treasurer or as required by the Board. '

ARTICLE V

INDEMNIFICATION.

5.1  Indemnification. The Association has the power and authority to indemnify
any past or present Member, officer, Director, incorporator, employee, or agent of the Association to
the fullest extent permitted by A R.S. § 10-2305(C) as may bé interpreted by applicable case law.
This power of indemnification extends to third-party actions and derivative actions, and includes
indemnification for attorney fees, court cost, and other s elated EXDENSES in addmon to indemnification

for judgment amounts.

52 Procedure. The circumstances and procedures for effecting an indemnification
by the Association will be governed by A'R'S.. § 10-2305{(C), as this statute may be amended from
time to ftime or supplemented by Arizoha case law, .

_ 53 Scope of Article.  The indemnification: provided by this Article ¥ is.not
exclusivé of any -other rights to which those indemnified may be entitled under any agreement
approved by the Members or a majority of the disinterested Directors or othérwise, both as to an

“action in the person's official capacity and asto an action in another capacity while holding the office.

54 Liabilitv.. So long as he/she has acted or has failed to act in good faith on the
basis of information actually possessed, neither the Architectural Committee nor any member of the
Architectural Committee nor the: Board nor any member of the Board nor any officer of the
Association will be liable to the Association, any Owner, or to any other party for any damage, loss,
or prejudice suffered or claimed arising out of: (i) the approval or disapproval of any plans, drawings,
or specifications, whether or not defective; (i) the construction or performance of any worl, whether
or not pursuant to approved plans; drawings, and specifications; (i) the development of an v portion
of the Property; (iv) the execution and filing of any estoppel certificate, whether or not the factsin the
estoppel certificate are correct; (v) any act or fiilure to act with respect to any matter involving t the
Project Documents; {(vi) the failure to provide a statement or an accurate statement of the matters
required under A RS, § 33-1806 or § 33-1807; (vi1) the failure to approve any plans, drawings, and
specifications; and (viil) the performance of any other function of the Board, the Architectural
Committee, or any officer of the Association, :

11



ARTICLE VI

ARCHITECTURAL CONTROL

6.1 Comimittes Composition. Declarant initielly will appoint an Architectural
Comimittee consisting of three (3) persons. These initial members of the Architectural Committee will
hold office during the period of Declerant Control. After the period of Declarant Control, the
members of the Architectural Committeg wiil be appointed by the Board. If an Architectural
Committee has not been appointed by the Declarant orf the Board, the Board will serve as the
Architectural Cominiitee, but the Board will not be subject to the notice and open meeting rules
specified in these Bylaws when the Board acts as the Architectural Committes. No -member of the
Architectural Commitiee is required to bé an architect or to meet any other particular qualifications.
Members of the Architectural Committes need not be, ‘but may be, a member of the Board, an officer
of the Association, or 2 Member. The Board may increase the  number of persons on the
Architectural Committee, but the number of persons must always be an odd ‘number.

_ 6.2 - Terms of Office. Except for the térm-of the initial Architectural Committee,

which will serve during the period of Declarant Control, and except in those instances where the
Board serves as the Architectural Committeg, thé term of office for members of the Architectural
. Committee is a period of one (1) year, but all members will remain in office uniil the appointment of a
successor (even if after one (1) year). Any new member appointed to replace a member who has
resurned or been removed will serve the member's u11e>.p1red term. Any members who have resigned,
been removed, or wiose terms have expired may be reappointed. :

6.3 - Appointment and Removal. Except during the penod of Declarant Control,
when the right to appoint and remove all members of the Architectural Cominittee is vested solély
with the Declaramt, the right to appoint and remove all members of the Architectural Committeé at
. any time, is vested solely in the Board; however, no meamber may be removed from the Architectural
Committee by the Board except by the vote or wrltten consent of more than ﬁfty perce nt (309%) of
the entire Board.

6.4 Remqnatmns Any member of the Architectural Commmee may resign at any
time upon wntten notice to the Bodrd :

6.5 Vaczmc’ies 'Vacancies on the Architectural Committes, however caused, will
be filled by the Board, except during the period of Declarant Control when they will be filled by the
Declarant. A vacancy or vacancies on the Architectural Commlttee will be deemed to exist in case of
the death resignation, or removal of any Member..

6.6  Duties. The Architectural Committee will consider and act upon any and &ll
proposals or plans submitted to if pursuant fo the térms of the Declaration, and perform other duties
delegated to it by the Board

et

67 . Meetin ES-Emd Compensation. The Architectural Committee will meet from
time to time as necessary to perform its duties. The vote or writtén consent of a majority of the

L1720



members of the Architectural Cormitiee, at a meeting or otherwise, constitutes the act of the
Architectural Committee unless the unanimous decision of the Architectural Comimittes is requir ed by
any other provision of the Declaration. The Architectural Committee will keep and maintain a written
racord of all actions taken by it at the meeting or otherwise. Members of the Architectural
Committes are not entitled to compensation for their services. Meetings of the Architectural
Committee are not subject to the open meeting requirements of Section 1.9 of these Bylaws or AR.S.
§33-1804 even if the Board 15 aotmc as the Archlrectural Comumritee as authorized under Sectron 6.1

of these Bylaws.

6.8.  Architectyral Commntee Rules By unanimous vote or written consent, the
Architectural Committee may adopt, amend, and repeal archifectural rules and regulations for the
Association, These rules will supplement the Declaration by setting forth the standards and
procedures for Architectural Committee review and the guidelines for architectural design, placement
of buildings, landscaping, color schemes, exterior finishes and taterials, and similar features that are
recommended for use within the ‘Property. ' : '

6.9  Waiver. The dpprova} by the Architectural C. ommittee of the p}ans drawings,

or specifications for any work done or proposed, or for any other matter requiring the approval ofthe
Architectural Committee, under the Declaration, is not deemed to constitute a waiver of any rrrrht to
withhold approval of any similar plan, drawing spemf ication, or matter subsequently submltted for

approval..

‘6.10 Time for Approval. If the Architectural Committeé fails to approve or

disapprove any application for approval within thirty (30) days after its receipt of the application,

- together with comiplete and legible copies of the supportii:g plans and specifications, the application

will be deemed approved, and further approval wAll not be required, and this Article VI wrll be
deemed to have been complzed wnh m full

ARTICLE VI

ARBITRATION RULES

7.1 Asbitration Rules. All Covered Claims will be subject to the following
“Arbitration_Rules”. The arbitration will be conducted in Maricopa County, Arizona, and in
accordance with the procedures. set forth in the Project Documents and the Cormercial Rules of
Arbitration of the American Arbitration Association as theil in effect (*AAA Rules™). To the exiznt
the AAA Rules are inconsistent with the Project Documents, the Project Documents will govern and

apply

- 7.2 Panel Size: Except for C overed Claims where the amount in controver, sy
involves monetary refief or damages of less than $25,000.00, which will be handled by a single
arbitrator serving at the designation of the Claim Parties, all arbitration proceedings must be heard by
an arbitration panel of three (3) arbitrators selected by the Claim Parties. No potential arbitrator may
serve on the panel unless he or she has agreed in writing to abide and be bound by thess procedures,



: 7.3 Applicability of Arbitration Rules. Any issue concerning the applicability,
mterpretation, or enforceability of these procedures, including any contention that all or part of these
procedures areinvalid or unenforceable, will be governed by AR.S. § 12-1501 et seq., and resolved
by the arbitrators. ' = '

7.4 Consohddtion AnyClaim Party may petition a court of competent jurisdiction
to consolidate separate arbitration proceedings, and a court may order consolidation of the separate
arbitration proceedings when: (i) separate arbitration agréements or proceedings exist between the
same parties or one party is a party to a separate arbitration agreement or proceeding with a third
party; (it) the disputes arise from the same transaction or series of related transactions; and (iit) there
is a commion issue or issues of law or fact creating the pos:zbihty ofconﬂxcuno rulings by more than-

one arbitrator or panel or. arbltratars

7.5 Ioinder if a Clairn Party is also a party to a pending court action or special
proceeding with a third party arising out of the same transaction or a series of related traisactions, the
patty may petition a court -of compctent jurisdiction to éither: (i} refuse to enforce this arbitration
agreement and order mterventlon or joinder of'all the parties in a single action or special proceeding;
(i) order intervention or JOmd=r as to all or only certain issves; (ii) order arbitration among the
parties who have agreed to arbitrate and stay the p\,ndmg court actlon or special proceeding pending
the cutcome of the arbitration proceeding; or {(Jv) stay the arbiiration pr oceedinc pending the
outcorne of the court action or special proceedmg :

7.6 La_rcre D:snutus If the dispute involves an amount that ex:ceeds 325,000 OO
the arbnfrators will permit: limited discovery including exchange of witness lists; expert witnes
reports, deposition of key or expert witnesses, and production of material documents that are re!ated
to.the dispute or that miay be used as evidence during the arbitration action, and the arbitrators alsc
will require the exchange of witness lists, hearing exhibits, and a detailed framing of issies. For
disputes invelving amouats less than $25,000.00, no discovery will be permitted in connection with
the arbitration unless it is expressly anthorized by the arbitration panel upon a showing of substantial
need by a party seeking discovery.-

7.7 Confidentiality. All aspects of the arbitration will be treated as confidential.
Neither the parties or the arbitrators may disclose the existence, content or results of the arbitration,
except as necessary to comply with legal or regulatory réquirements. Before making any such
disclosure, - party will give written notice to all other parties and will afford the parties a reasonab]e
opportunny o pro‘rect theu interests. . : :

7.8 Commencement and Timing of Proceeding. The arbitrator must prompily
commence the arbitration proceeding at the earliest convenient date in light of ail of the facts and
circumstances and must conduct the proceeding without undue delay. '

79  Pre- hearmcr Conferences. The arbitrator m'ty require one or more pre-hear mcr

confarences,



7.10  Moticns. The arbitrator will have the power to hear and dispose of motions,
including motions to dismiss, motions for judgment on the pleadings, and summary judgment motions,
in the same manner as a trial court judge, except the arbiirator also will have the power to adjudicate
summarily issues of fact or faw including the availability of remedies, whether or not the issue -
adjudicated could dlSpOSE of an entire cause of action or defense. -

711  Statute ofLmutatlons Nothing in the negotiation, mediation, and- arbltratmn
provisions of the Project Documents will be desmed to IO“ stay, reduce, or extend any applicable
statute of {imitations.” -

I certify that the foregoing Bylaws were duly adopted by the Board of Directors of the
Association as of December 3, 2003, : '

y / /

/’_/Z—’//ﬁ < I
Geo £S5 ang] , )
President

ATTEST:

,,_l 4"'0"‘;':-_-«/ n/\"* ;.G/u:?QQa‘

Ioanne Musca_rello
Secretary/ Treasurer
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