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. November, 1985, by MICHAEL A. pDuBOIS and

{nereinafter collectively referred to as

.THIS DECLARATION is made and

RECITALS

A. peclarant 1is the

FOUNTAIN HILLS CONDOMINIUM. PROJECT

86 0572159

"ékécﬁiéa”fﬁiﬁj?ﬁl“ﬁéY'bf;;';;;”: ;“;“

CHRISTOPHER S. KENDALL,
"peclarant”).

record ownar of that certain

Tract of real property described on Exhibit "A".

(g B. Various improvements have
the Tract so as to enable its use and
Project. The construction of all of

such improvements

been or will be made to

operation as a condominium-

has been

or will be performed in accordance with the information contained
in.this Declaration and in the Condominium Plat. '

C. beclarant desires,
the Condominium Plat, to
now or hereafter constructed thereon to
Uniform Condominium Act toO be known

condominium Project”.

py filing this Declaration and
submit said Tract and all improvements

the
as

provisions of the.
the "“Fountain Hills

and convey to various

D. Declarant intends to sell
persons fee title to the individual Units now or hereafter
c..tiin. in the Project, together with the undivided ‘ownership
interests in the Common glements appurtenant to such Units, X

subject to the covenants,
forth.

NOW, THE&EFORE,- for the foregoing purposes,

hereby makes the following Declaration:

ARTICLE I

The name of this condominium Project shall

"pountain Hills Condominium Project"”.

conditions and‘

restrictions herein set

Declarant

| .
T

be known as

(

ARTICLE II G
. ‘ /’ \;;..,
DEFINITIONS v e
when wused in this Declaration. any of the following

terms shall have the meaning indicated.
which is defined by the Uniform

meaning ascribed by said Act.

. 1. Act shall:mean and
minium Act found in A.R.S.

1

refer
§ 33-1201 et seq.

Any term wused herein

condominium Act shall have the,

to +the Uniform Condo-
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2. Declaration shall mean and refer to this Declara-~
+ion of Condominium of the "rountain Hills Condominium Project",
as the same may hereafter be modified, amended, supplemented, Or
mmexpanq&gmip_gg;ordance_with the provisions hereof. .

-

3. condominium Plat or Plat shall mean and refer to
the Condominium Plat filed herewith entitled v“condominium Plat of
the Fountain Hills Condominium Project”, executed and acknow-
ledged by Declarant on the 21 day of LA seaie s , 1985,
consisting of 2 sheets, and prepared and certified to by

as the same may hereafter be medified,
amended, supplemented, or expanded in accordance with the
provisions hereof and the same is attached hereto as Exhibit "a".

4, Unit Owners Association or Association shall mean
and refer to the Fountain Hills Unit Owners Association, an
Arizona non-profit corporation, as successors and assigns, to be
organized as provided herein.

5. commen Elements shall mean and refer to all common
elements, except all Limited Common Elements.

6. Limited Common Elements shall mean and refer to
those common elements designated in this Declaration or in the
Condeminium Plat as reserved for +he use of a certain Unit to the.
evolusion of all other Units.

7. Unit ghall mean &nd refer to one of +tHe living
units which is designated as a Unit on the Condominium Plat in
Exhibit “"A" attached hereto (and incorporated herein by refer-
ence). Unless a wall on the perimeter of a Unit separates and is
common to two or more Units, such perimeter wall shall constitute
a part of the Common Elements. A wall on the perimeter of a Unit
which separates such Unit from, and is common to, another Unit
shall, from and including the surface of such wall to its center,
constitute a part of the Unit to which it relates. A Unit shall
include any walls, partitions, floors, ceilings, and stairs which
are wholly contained within jts vertical and horizontal peri-
meters and. the surfaces of any floors, cellings, walls, or
coverings which bound it. A Unit shall not include pipes, wires,
conduits, or otner utility lines running through it whicn are
ctilized for or which serve more than one Unit and, notwithstand-
ing anything to the contrary contained herein, shall not incluade
any Jload-bearing walls or floors comprising a part of the
Building in which the Unit is contained.

; B. Unit Number shall mean and refer to the number,
letter, or combination therecf which designates a Unit din the
attached Exhibit "A" and on the Plat.

1

w !
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9. Condominium Unit shall mean, refer to, and include
a Unit together with its appurtenant undivided ownership interest :
in the Common Elements (expressed as a fraction of the entire !
ownership in the Common Elements), as set forth in Exhibit "a" . - '
‘attached hereto and incorporated herein by reference herein.

10. BRBuilding shall mean and refer to a structure
“containing or to contain Units.

11. Common EXpenses shall mean and refer to all sums
which are expended on behalf of all the Unit Owners and all sums
which are reguired by the Unit Owners Association to perform or
exercise its functions, duties, or rights under the Act, this
Declaration, any Management Agreement which may De entered into
for operation of the Project, and such rules and regulations as
the Board of Directors may from time to time make and adopt.
Common Expenses shall include, but not be limited to, all costs
and charges for water and sewer to the Units and to the Common
Elements, insurance, ground maintenance, extéerior building
maintenance, garbage removal, management costs Or fees.

12. Mortgage shall mean and include both a first
mortgage on any Condominium Unit and a first deed of trust on any
. Condominium Unit.

13. Mortgagee shall mean and include both a mortgagee
under a first mortgage on any Condominium Unit and a beneficiary
under a first deed of trust on any Condcminium Unit.

-

14. Declarant shall mean and refer to MICHREL
A. DuBOIS and CHRISTOPHER F. KENDALL, and/or any successor to
said Declarants which, either by operation of law or through a
voluntary conveyance, transfer, or assignment, comes to stand in
the same relation to the Project as did its predecessor.

15. Fractional Interest shall mean and refer to the
fractional intefest Of each Unit Owner in the Common Elements of
the Project at any point in time. ¢

ARTICLE III
SUBMISSION

This is hereby submiited to the provisions of the Act,
 property described on Exhibit "B" and also shown on the Plat of’
Exhibit-"A" which is located wholly within Maricopa County, State
of Arizona:

See Exhibit "B" attached hereto and incorpor-

ated herein by this reference.

i 4
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TOGETHER WITH all eacements, rights-of-way.
and other appurtenances and rights incident
to, appurtenant to, oT accompanying the above
described parcel of real property.

ALL OF THE FOREGOING IS SUBJECT To:. all
‘liens for current and future taxes, assess-
ments, and <charges imposed ©OT levied Dby
governmental or guasi governmental author-
jties; all Patent reservations and exclu-
sions; any mineral reservations of record and
rights incident thereto; all instruments of
record which affect the above described Tract
or any portion thereof, including, without
limitation, any mortgage or deed of trust;
all visible easements and rights of way: all
easements, Trights of way ©or record; any
easements, rights of way, encroachments, ©r
discrepancies shown ©nb or revealed by the
condominium Plat oOF otherwise existing; an
easement for each and every pipe, line,
cable, wire, utility line, or similar
facility which traverses ©OF partially
occupies the above described Tract at such
time as construction of all Project improve-
ments is complete; and all easements neces—

gary for ingress to. egress from, maintenance

of, and replacement of all such pipes. lines,
culles, wires, utility 1lines, and similar
facilities.

RESERVING UNTO DECLARANT, however, such
easements and rights of ingress and egress
over, 4across, through, and under the above
described Tract. and any improvements now OI
hereafter constructed thereon as may be
reasonably necessary for Declarant or for any
assignee OF successor of peclarant (in a
manner which-is reasonable and not inconsis-
tent with the provisions of this Declarant):
(i) To construct and complete all of the
in;rovementS'd&scribed in this Declaration or
in the Condominium plat recorded concurrently
"herewith, and to do all things reasonably
necessary or proper in connection therewith;
(ii) To improve portions of the Tract with
guch  other: ©OF additional improvements,
facilities, ©or landscaping designed for the
use and enjoyment of all the Unit OwnerIs as
Declarant or as such assignee O sucCcessor
may reascnably determine to be appropriate.

1f, pursuant to +the foresgoing reservations,

4
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the abové described tract or any improvement 86 057215
thereon is traversed Or partially occupied by
a permanent improvement -OL utility line, a
perpetual easements, the reservations hereby
effected shall, unless sooner terminated in
accordance with their terms, expire ten years

-after the date of this De:laration.
ARTICLE VI

STATEMENT OF INTENTION AND PURPOSE

Declarant hereby declares that the Project and every
part thereof is held and shall be held, conveyed, devised,
leased, rented, encumbered, used, occupied and improved and
otherwise affected in any manner, subject to provisions of this
peclaration, each and all of the provisions are hereby declared
to pe in furtherance of the provisions are hereby declared to be
furtherance of the general plan and scheme of condominium
ownership referred to above, and are further declared to be for
the benefit of each Unit Owner. All provisions hereof shzll be
deemed to run with the land as covenants running with the land,
or as eguitable servitude, as the case may be, and shall consti-
tute benefits and burdens to peclarant, and if assigned and to
all persons hereafter acquiring or owning any interest in the
project, however, such interest may be obtained.

ARTICLE V
COVENANTS, CONDITIOKS AND RESTRICTIONS

The foregoing submission is made upon and under the
following covenants, conditions, and restrictions:

1. pescription _of Improvement. The improvements
included in the Project are now or will be located wupon the real
property described in Exhibit "A". The significant improvements

contained in the Project include twelve (12) condominium Units.
The swimming pool and appurtenances thereto, concrete sidewalks
or walkways, and landscaping shall be Common Elements. The
jocation and configuration of +he improvements referred to in the
foregoing sentence are depicted on the condominium Plat. The
Project also contains ©OFT will contain other improvements of a

less si?nificant nature, such as ocutdoor lighting and landscap-
ing, all of which are to be of the type and in the location

_ rezsonably determined to be appropriate by Declarant.

2. Descripiion and Legal Status of Units. The

Condominium Plat shows The Unit Number of each Unit, its loca-

tion, dimensions from which its size may pe determined, and the

" Common Elements to which it has immediate access. Each Unit
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enall be capable of Dbeing separately owned,. encumbered, and
conveyed. .

- 3. computation of Undivided Interests. The fracﬁiOn

any point 'in time, is appurtenant to 2 Unit shall be egual to the
jnteger one (1) divided by 12.

4. Limited Common _Elements. Limited Common Elements
chall consist of one parking space, oOne patio, one balcony and
one storage space for each Unit, all as shown on the condominium
plat. The patio adjeoining a Unit shall be used in connection
with such Unit to the exclusion of the use thereof by the other
owners of Common Elements except by invitation. . One parking
space will De jdentified by the same number by which the Unit is
jdentified is a Limited Common Element.

5. Title., Title to 2 condominium Unit may be held or

owned by any entity and in any manner in which title to any other
real property may be held or owned in the State of Arizona,
including, but without limitation, Joint tenancy OT tenancy in
common .

6. Inseparability. No part of a Condominium Unit or

of the 1legal rights comprising ownership of a condominium Unit

may be separated from any other part thereof during the period of
condominium ownership prescribed herein, so that each Unit and
L6 UnrcaN it o Zotiiset in the Common. Elements appurtenant t: :uch

Unit shall always be conveyed, devised, encumbered and otherwlse
affected only as complete condominium Unit. Every gift, devise,

beguest, transfer, encumbrance, ¢onveyance, or other disposition
of a Condominium Unit or any part thereof ghall be presumed to be
a gift, devise, Dbegquest, +ransfer, encumbrance, OI COnvVeyance,

appurtenant right created by law or by this Declaration.

7. partition Not Permitted. The Common Elements
shall be owned in common by a1l the Owners of Condominium Units,
and no Owner may bring any action for partition therecf.

b2 owner's Rights to Common Elements. " subject to the

=

jimitation: contzinsd ip this Declaration, any Unit Owner shall

respectively, ci the entire Condominium Unit, together with all

Lzve the nonexclusive right to use and enjoy the Commoh Elements . -
znd shall have the exclusive right to use and enjoy the Limited -

Common Elements ‘designated herein for exclusive use by such Unit
Owner. '

9. Ad Valorem maxation. All taxes, assessments and

other charges of the state Or any political subdivision of any -

special improvement district or any other taxing agent o©OFX
assessing authority shall be assessed against and collected on
each Condominium Unit, each of which shall be carried on the tax

6

of undivided ownership interest in the Common Elements which, at-------
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books as a separate and distinct parcel for the purpose, and not
the Buildings or the Property as 4a whole. For the purpose of
such assessment, the valuation o©of the Common Elements shall be
apportioned among the Units in proportion to the percentage
interest in the Common Elements appurtenant to such Units. No
forfeiture or sale of any Condominium Unit for delinquent -taxes, .. ...
assessments or other governmental charges shall divest or in any
way affect the title to any cther Condominium Unit.

10. Owner's Rights With Respect to Interiors. Each
owner shall have the exclusive right at his sole cost and expense
to maintain, repair, paint, repaint, tile, wax, paper or other-
wise refinish and decorate the interior surfaces of the walls,
ceilings, floors, and doors forming the boundaries of his Unit®
all walls, ceilings, floors, doors, and windows within such
boundaries.

11. Easements for Encroachments. If any part of the
Common Elements encroaches or shall hereafter 'encroach upon a
Unit or Units, an easement for such encroachment and for the
maintenance of the same shall and does exist. If any part of a
Unit encroaches or shall hereafter encroach upon the conmmon
Elements, or upon an adjoining Unit or Units, an easement
for such encroachment and for t+he maintenance of the same shall
and does exist. Encroachments referred to herein include, but
are not limited to, encroachments caused by error in the original
construction of any Building to be constructed on the Property,
by error in the condominium Plat, by settling, rising or §hifting
of the eazrth, or by changes in position caused Dby repair or
reconstruction of the Project or any part thereof.

12. Easements of Access for Repair, Maintenance and

Emergencies. Some of the Common Elements are or may be located
Within the Units or may be conveniently accessible only through
the Units. The Unit Owners of other Units shall have the

irrevocable right, to be exercised by the Association as their
agent, to have access to each Unit and to all Common Elements
from time to time during such reasonable hours as may be neces—
sary for the maintenance, repair or replacement of any cf the
Ccommon Elements located therein or accessible therefrom or for
rovine erolgancy reoalrs therein necessary to prevent damage to
ty.e Common Elements tu another Unit or Units. The Asscciztion
shall also have such right independent of any agency relatiomr
ship. Damage to the interior of any part of a Unit or Units
resulting £from the maintenance, repair, emergency repair or
' replacement of any of the Common elements or as a result of
emergency repairs within another Unit at the instance of the
- Association or of Owners shall be an expenses of all the Owners:
provided, however, that if such damage is the result of negli-
gence of the Owner of a Unit, then such Owner shall be finan-
cially responsible for all of such damage. Such damage shall be
repaired and the property cshall be restored substantially to the

.
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same condition as existed prior to damage. Amounts owing by
owners pursuant hereto shall be collected Dby the Association by
assessment pursuant to Sections 29 through 35 of this Article V.

13. Owner's Right to Ingress and Egress and Support.
‘gach Owner shall have the right to ingress and egress OVer, upon

215

and across 'the Common Elements necessary for access to his Unit,- -

and to the Limited Common elements designated for use in connec-—
tion with his Unit, and each Owner shall have the right to the
horizontal and lateral support of his Unit, and such rights shall
be appurtenant to and pass with the title to each condominium
Unit.

14. Association's Right to Use of Common Elements.
The Association shall have a honexclusive easement to make such
use of the Common Elements as may be necessary or appropriate to
perform the duties and functions which it is obligated oOr

permitted to perform pursuant to this Declaration.

15. Easement for Utility gervices. There is hereby
created a blanket easement upon, &across, over and under the
property for ingress, egress installation, replacing, repairing
and maintaining all utilities, including but not limited to,
water, sewers, gas, telephone, electricity and other utility

services.

16. Easements Deemed Created. All conveyances of
condominium Units hereinafter made, whether by the Declarant or
otherwise, shall be construed to grant and reserve such recioro-
cal easements as shall give effect to Sections 11, 12, anéd 13
above even though no specific reference to such easements ©r tO
those Sections appears in any such conveyance.

17. Description of @ condominium Unit. Every instru-
ment affecting titled to a Condominium Unit may describe that
Condominium Unit by a number shown on the Condominium Plat with
the appropriate reference to the Condominium plat and to this
Declaration, as each ghall appear on the records of the County
Recorder, Maricopa County, Arizona. guch description will, be
construed to describe the Unit, together with the appurtenant
undivided fractiomnal interest in the common Elements, and to
incorporate all the rights incident to ownership of a Condominium
Unit and all the 1imitations en such ownership as described in
this Declaration, including all appurtenant and undivided
interests. '

18. Mechanic's Lien Rights. No -labor performed or
materials furnished for use in connection with any unit with the

consent or at the Tregquest of an Unit Owner oOT is =agent or

_sub-mechanic's lien against the unit of any other Unit Owner not
expressly consenting to OT requesting the same or against any
interest in the , Common Elements except as to the undivided

T L
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interest therein appurtenant to the Unit of the Unit Owner for ‘
whom such labor shall have been performed and such materials
ghall have been furnished. Each Unit Owner shall indemnify and
hold harmless each of the other Unit .Owners from and against
liability or loss arising from the claim of any lien against the
Condominium Unit, or any part thereof, . of any other Unit Owner _
for labor . performed or for materials furnished in work on -the ------ -
first Owner's Unit. At the written request of any Unit Owner the
Association shall enforce such indemnity by collecting from the
owner of the Unit on which the labor was performed and materials
furnished the amount necessary' to discharge any such liens,
including all costs incidental thereto, and obtaining a discharge

of the lien. Such collection shall be made by 2 special assess-
ment pursuant to Section 29 through 35 of this Article V.

19. The Association; Membership. Every Owner shall be
entitled and reguired to be a member of the Association. If
title to a Condominium Unit is held by more than one perscn, the
membership related to that condominium Unit shall be shared by
all such person in the same fractional interests and by the same
type of tenancy in which the title to the Condominium Unit is ]
held. An Owner shall be entitled to one membership for each
Condominium Unit owned by him. Each such membership shall be .
appurtenant to the condominium Unit upon which it is based and
shall be transferred automatically by conveyance of that Condomi-
nium Unit. No person or entity .. thenHﬁhng_ggwggnggvrmgx_pg_gfﬁ
member of the Association, and the articies of Incorporation or °
By-Laws of the Association shall sO staté’gﬁd"éhail“indadditidﬁ
state that the membership in the Association may not be trans-
ferred except in connection with the transfer of a Condominiom
Unit; provided, however, that the rights of membership may be
assigned to a Mortgagee as further security for a loan secured
by a lien on a Condominium Unit.

20. Board of Directors. The Board of Directors of the
Association shall consist of threeaigjﬁmémbérs elected by the
Owners, provided, however, that until three-fourths (3/4) of the
Condominium Units in the Project (including any expansion thereof
as provided herein) have been conveyed to purchasers, Declarant
may select two (2) members of the Board. In addition to individ-
vel Owners, partners cf partnerships and officers of corporations
cwiing Univ:  shi.. De eligible for membership on the Beard. No
amendment of this Section 21 -'may be made without the written
consent of Declarant so long as Declarant owns three (3) or more
unsold Units in the Project.

21. Votes. Each'Unit shall be entitled to one vote.: '
Except that in voting for members of the Board of Directors
cumulative voting shall prevail. Each Unit may Thave votes
equalling the number of Directors being elected and all votes may
be cast for one Director or the votes may pe split as the owner
ghall desire.

9
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. 22. Transfer. Except as otherwise expressly stated
herein, any of the rights, interests and obligations of the

Association set forth herein and reserved herein may be trans-

ferred or assigned to any other person Or entity; provided,
however, that no such transfer or assignment shall relieve the

Association of any of the obligations set forth herein. Any such ---

transfer or assignment shall not revoke or change any of the
rights or obligations of any Owners as set forth herein.

23. Amplification. The provisions of this Article may
be amplified by the Articles of Incorporation of the Association
and by the By-Laws of the Association; provided, however, that no
such amplification shall substantially alter or amend any of the
rights or obligations of the Unit Owners set forth herein.

24. Rights and Duties of the Association. The
Association, suBject to the rights of the Unit Owners set forth
herein, shall be responsible for the exclusive management and
control of the Common Elements and all improvements thereon
(including furnishings and equipment related thereto), and shall
keep the same in good, clean, attractive and sanitary condition,
order and repair; provided, however that each Unit Owner of a
Condominium Unit shall keep the patio and balcony designated for
use in connection with his Unit, in a good, clean, sanitary and
attractive condition, and shall maintain and repair any hesting
and air conditioning equipment which are designated for wuse in
connection with his Unit. The Association shall be responsible
for the maintenance and repair of exterior surface: of Line
Buildings, including, without limitation, the painting of the
‘same as often as necessary, the replacement of trim and caulking,
the maintenance and repair of roofs, the maintenance and repalr
of other Common Elements, jncluding utility lines, and all other
jmprovements oOr material Jocated within or used in connection
with the Common Elements. The specification of duties of the
Association with respect to particular Common Elements shall not
be construed to limit its duties with respect to other Common
Elements, as set forth in the first sentence in this Section.
The cost of such management, operation, maintenance and repairiof
the Association shall be borne as provided in Sections 29
through 34 of this Article V.

25. Miscellaneous Services. " The Association may
obtain any pay for the services of any person or entity to manage
its affairs, or any part thereof, to the extent it deems
advisable, as well as such other personnel as the Association
shall determine to be necessary or desirable for the proper
operation of the Project, whether such personnel are furnished or
employed directly by the Association or by any person or entity
with whom or which it contracts. The Association may obtain and
pay for legal and accounting services necessary or desirable in
connection with the operation ©Of the project or the enforcemant

10
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of this Declaration. The Association may arrange with others to
furnish lighting, water, trash collection, grounds maintenance,
sewer service, and other common services to each Unit. The cost
of such services shall pe borne as provided in Sections 28
_through 34 of this Article V.

26. Ppersonal Property for Common Use. The Association
may acgquire and hold for use and benefit of all of the Unit
owners tangible and intangible personal property and may dispose
of the same by sale or otherwise, and the beneficial interest in
any such property shall be deemed to be owned by the Unit Owners
in  the same proportion as their respective interests in the
Common Elements. Such interest shall not be transferable except
with the transfer of 2 Condominium Unit. A transfer of a
condominium Unit shall transfer to the transferee ownership of
t+he transferor's beneficial interest in such property without any
reference thereto. Each Unit Owner may Use such property in
accordance with the purpose for which it is intended, without
hindering or encroaching upon the lawful rights of other Unit
Owners. The transfer of title to & condominium Unit under
foreclosure shall entitle the purchaser to the interest in such
perscnal property associated with the foreclosed Condominium
Unit.

27. Rules and Regulations. The Association may make
reasonable rules ana regulations governing the use of the Units
and of the Common Elements, which rules and regulations shall be
consistent with the rights and duties established in this
Declaration. 1ne Association may take judicial action agz.nst
any Unit Owner to enforce compliance with such rules, regulations
or other obligations or to obtain damages for noncompliance, all
to the extent permitted DY law. The rules and regulations
promulgated by the Roard may include, ~but shall not be limited
to:

(a) The right of the Association to limit the
number of guests Or invitees of Members;

-
\

(b} The right of the Association to reasonably
sucpend the voting rights and the right to
uee of z.1 oy &ny porticn of the recreation
facilities by an Owner for any period during
orioh &n assessment against such Owner's Unit

remains unpaid following fifteen (15) days ..

written notice thereof to such delinquent
owner in accordance with the Condominium

constituent cocumentis;

{c) Any Owner may delegate, in accordance with
the Condominium documents, his right of
enjoyment to the Common Elements to members
of his family, This tenants, or contract

11
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purchasers who reside in such Owner's Unit.

{d) The placement and . location of all radio,

: television and other antennas of every kind
or nature upon the Condominium property shall
be subject to the prior -approval of the.
Association. .

(e) No, mobile home, Doat, trailer of any kind,
commércial-useitruck, truck camper, tent or
similar structure shall be kept, placed,
maintained, constructed or repaired, nor
shall any motor vehicle be constructed,
reconstructed or repaired upon the condomi-
nium property without the prior approval of
the Association; provided, however,: that
such approval shall not be wunreasonably
withheld. No motor vehicle, Dboat, trailer,
recreational vehicle, camper, motorcycle or
other similar vehicle shall bDe parked or
stored on any part of the Condominium
property except as assigned. :

{£) Parking for each Unit shall be in the parking
spaces designated for each Unit by the
Association. Parking rights shall neot be
severed from the Project.

43, Implied Rights. The Association may exercise any
other right or privilege given to it expressly Dby this
Declaration or by law, and every other right or privilege
reasonably to be implied from the existence of any right or
privilege given to it herein or reasonably necessary to effect-
vate any such right or privilege. :

29, Assessments. Declarant, for each Condominium Unit
owned by it within the Project, and for and as the Owner of the
Project and every part thereof, hereby covenants, and each ¥nit
Owner of any Condominium Unit by the acceptance of a deed
therefor, whether or not it be 80O expressed in the deed, shall be
Geomed to covenant and agree with each other and with the
icssociation to pay to the Association annual assessments made by
the Associction for the purposes provided in this Declaration,
and special assessments for capital improvements and other
matters as provided in this Declaration. Such assessments shall
pe fixed, established and collected from time to time in the
manner provided in this Declaration.
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, 30.Y Amount of Total annual Assessments. The total
annual assessment against all: Condominium Units shall be based
upon advance estimates of cash requirements by the Association to
provide for the payment of all estimated expenses growing out of
‘or connected with the maintenance and  operation of the Common

86 057215

Elements or furnishing utility services, which estimates may =

include, among other things, expenses of management; grounds
maintenance, taxes and special assessments, until the Condominium
. Units are separately assessed as provided herein; premiums for
all insurance which the Association is required or permitted to
maintain pursuant hereto; common lighting and heating; water
charges; trash collection; sewer service charges; repalrs and
maintenance; wages for Association employees; legal and account-
ing fees; any deficit remaining from a previous period; the
creation of a reasonable contingency .greserve, surplus and/cr
sinking fund; and any other expenses and liabilities which may be
incurred by the Association for the benefit of the Owners under

or by reason of this Declaration.

31. Apportionment of Annual Assessments. Expenses
attributable to the Common Elements and to the Project as a whole
shall be apportioned among all Unit Owners in propeortion %o their
respective interests. ‘

372. Notice of Annual Assessments and Time for Payment
Thereof. Annual assessments shall pbe made on & calendar year
B55is— The Association shall give written notice to each (Owner
asz to the amount of the annual assessment with respect- to this
ConGominium Lusi not iess than thirty (30) day:z ROT iy LT
gixty (€0) days prior to the beginning of the next calendar
year. Such assessment shall be due and payable in montnly
installments on the lst day of each and every month of each year;
provided, however, that the first annual assessment shall be for
the balance of the calendar year remaining after the date fixed
by the Association as the date of commencement of the Project.
such assessment shall be due and payable within thirty (30) days
after written notice of the amount thereof shall have been giyen
to the respective Owner of 2 Condominium Unit. Each monthly
assessment shall bear interest at the rate of twelve percent
(12%) per annum from the date it becomes due and payable if not

paid within thirty (30) days after such date. Failure of the

Association to give timely notice of any assessment as provided
herein shall npot affect the liability of the Unit Owner of any
condominium Unit for such assessment, but the date when pay@ent
shall become due in such case shall be deferred to a date thirty

(30) davs after such notice shall have been given.

33. Special Assessments for Capital Improvements. In
addition to the annual assessments authorized by this Article,
the Association may levy in any  assessment year & special
assessment, payable over such a pericd as the Association may

determine, for the purpose of defraying, in whole or in part, the
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cost '©of any construction or reconstruction, unexpected repair or
replacement of the Project or any part thereof, or for any ather
expense incurred or to be incurred as provided in this Declara-
tion. This Section shall not be construed as an independent
source of authority for the Association to incur expenses, but
shall be construed to prescribe the manner of assessing for
expenses authorized by other Sections hereof which shall make
specific reference to this Article.  Any amounts assessed
pursuant hereto shall be assessed to Owners in proportion to
their respective undivided interest in the Common Elements.
(Declarant's interest in Common Elements shall be determined on
the same basis set forth in Section 31. Notice in writing of
the amount of such special assessments and the time for payment
thereof shall be given promptly to the Unit Owners, and no
payment shall be due less than thirty (30) days after such notice
shall have been given. A special assessment shall Dbear interest
at the rate of twelve percent (12%) per annum from the date it
becomes due and payable if not paid within thirty (30) days after
such date.

34, Lien for Assessments. All sums assessed to any
condominium Unit pursuant to this Article, together with interest
thereon as provided herein, shall be secured by a lien on such
Condominium Unit in favor of the Association. Such lien shall be
superior to all other liens and encumbrances on such Condominium
Unit, except only for : (a) wvalid tax and special assessment
liens on the Condominium Unit in favor of any governmental
zeeercinm zuthority: end (b) a lien for all sums vnpeid on a
first Mortgage, duly recorded in the office of the County
Recorder, Maricopa County, including all wunpaid obligatory
advances to be made pursuant to such Mortgage and all amounts
advanced pursuant to such Mortgage and secured by the lien
thereof in accordance with the terms of such instrument. All
cther lienors acquiring liens on any Condominium Unit after this
Declaration shall have been recorded in said records shall be
deemed to consent that such liens shall be inferior to future
liens for assessments, as provided herein, whether or not such
consent be specifically set forth in the instruments creating
such liens.

To evidence a lien for sums assessed pursuant to this
Article, the Association may.prepare a written notice of lien
setting forth the amount of the assessment, the date due, the
amount remaining unpaid, the name of the Owner of the Condominium
Unit and a description of the Condominium Unit. Such a notice
“shall be signed by the Association and may be recorded in the
office o©f the County Recorder, Maricopa County. No notice of
lien shall be recorded until there is a delinguency in payment of
the assessment. Ssuch lien may be enforced by judicial fore-
closure by the Association in the same manner in which mortgages
on real property may be foreclosed in Arizona. In any such
foreclosure, the Unit Owner shall’be required to pay the costs
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and expenses of such proceeding, the costs and expenses of filing

+he notice of lien and &all reasonable attorneys' fees. All such

costs, expenses and fees shall be secured by the lien being .

foreclosed. The owner shall also be required to pay to the
Association any assessments against the condominium Unit which
shall become due during the period of foreclosure. The
Association shall have the right and power to bid an amount equal
to its then existing lien at the foreclosure sale or other legal
sale and to acguire, hold, convey, lease, rent, encumber, use and
otherwise deal with the same as the Unit Owner thereof.

A release of notice of lien shall be executed by the:

Association and recorded in the office o©of the County Recorder,

Maricopa County, upon payment of all sums secured Dby 2a lien

which has been made the subject of a recorded notice of lien.

Any encumbrancer holding a 1lien on 2 Condominium Unit
may. pay., but shall not be reguired to pay., any amounts secured by
the 1lien created by this Section, and upon such payment such
encumbrancer shall be subrogated to all rights of the Association
with respect to such lien, including priority.

The Association shall report to any encumbrancer of a
Condominium Unit any unpaid assessments remaining unpaid for
longer than sixty (60} days after the same shall have become due;
provided, however, that such encumbrancer first shcll! heve
furnished to the Associaticn written notice of such encuml.rance.

35. Perscnal Obligation of Owner. The amount ©f zny
annual or special assessment against any Condominium Unit shall
be the personal obligation of the Unit Owner thereof to the
Association. Suit to recover a money judgment for such personal
cbligation shall Dbe maintainable by the Association without
foreclosing or waiving the lien securing the same. NoO Unit Owner
may aveid or diminish any personal obligation by waiver of the
use and enjoyment of any of the Common Elements or by abandonment
of his Condominium Unit. :

36. Statement of Account. Upon payment of a reason-
able fee not to exceed twenty-five dollars ($25.00) and upon
written regquest of any Unit  Owner or any Mortgagee, prospective
Mortgacze or prospective purchaser of a Condominium Unit, the
Association shall issue a written statement setting forth the

amount of the unpaid assessments, if any, with respect To such

Ccondominium Unit; the amount of the current yearly assessment &nd
the date that such assessment becomes or became due; creait for
advanced payments ©F prepaid items, including, but not limited
to, an Owner’s share of prepaid insurance premiums; and such
statement shall be conclusive upon the Association in favor of

persons who rely thereon in good faith. Unless such request for

a statement 'of account shall be complied with within twenty (20)
days, all unpald assessments which became -due prior to the date

15
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of making such reguest shall be subordinate to the lien of a
Mortgagee which acquired its interest subsequent to reguesting
such statement. Where a prospective purchaser make such reguest,
both the lien for such unpaid assessments and the personal
obligations of the purchaser shall be released automatically if

the statement is not furnished within the twenty {20) day period,
and the purchaser subsequently acquires the condominium Unit.

37. Restricted to . Residential Use. Each Condominium
Unit shall be used for Tesidential purposes only, and no trade or
business of any kind may De carried on therein. lease of a
condominium Unit for residential purposes shall Dbe permitted,
provided, however, that (i) no Owner may lease hisg Unit for
transient or hotel purposes, (ii) no Owner may lease less than
his entire Unit, (iii) any lease agreement shall provide that the
same shall be subject in all respects to the terms of the
Declaration and By-Laws and that any failure to comply therewith
shall be a default under the lease, and (iv) all leases must be
in - writing. This Section 37 may not be amended without the
written approval of all Mortgagees. Nothing contained in this
Section shall prohibit Declarant from using one of the Units as &
sales or rental office on the premises for a period of not to
exceed two {2) years from the date of this Declaration.

38. Use of Common Elements. There shall be no
obstruction of the Common "Elements by the Unit Owners and/or
their guests ' without the "prior written consent of the Associa-
tion. fThe Association may be rules and regulations prohibit or
1w fal Uae of the Common Elements &as may be réason Wly
recessary for the purpose of protecting the interests of all the
Owners or protecting the Units or the Common Elements. Nothing
ghall be kept or stored on “any part of the Common Elements
without the prior written consent of the Association, except as
specifically provided herein. Nothing shall De altered on,
constructed in, or removed from, the Common Elements except upon
the prior written consent of the Association. No = Unit Owner
shall paint or otherwise decorate or change the appearance of any
portioﬁhaf”théwéfﬁéfidf of a Building without the prior writkten
approcval of the Association. '

39. Prochiriwztion of Damage and Certain Activities.
Nothing shall be done or kept in any Unit or in the Coumon
Flements or any part thereof which would result in the canczlla-
tion of the.insurance on the project or &any part thereof or
increase of the rate of the insurance on the Project or any part
thereof over what the Association, but for such activity, would
pay, without the prior written consent of the Association.
Nothing shall be done oOr xept in any Unit or in the Common
Elements or any part thereof which would be a vioclation of any
statute, rule, ordinance, regulation,permit or other validly
imposed requirement of any governmental body. No damage to. cr
vaste of, the Common Eleménts of any part thereof shall be
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committed by any Owner or any invitee of any Owner, and each
owner shall indemnify and hold the Association and other Owners
harmless against all loss resulting from any such damage or waste
caused by him or his invitees., No noxious destructive or
offensive activity shall be carried on in any Unit or in the
Common Elements oOr any part thereof, nor shall anything be done
therein which may be or may become an annoyance or nuisance to
any other owner or to any person at any time lawfully residing in
the Project.

40. -Animals. 'No  animals, fish, fowl, poultry,
iivestock, or birds or any kind shall be raised, bred or kept on
the Condominium property, except that commonly accepted household
pets including domestic dogs, cats, fish and birds in cages may
be kept, provided that such pets are kept solely for domestic
purposes and are not kept, bred or maintained £for any commercial
purposes. NO animal or bird shall be allowed to make an unrea-
sonable amount of noise, or to become a nuisance. No© structure
for the care, housing Or confinement of any animal or bird shall
be maintained so as to be visible from another Unit or street.
All pets, at all times, must Dbe carried or on & leash while in
any part of +he Common Elements. Pets are not permitted on the
landscaped areas of the Common Elements. The Owner of each pet
is responsible for cleaning any dirt or scoilage occasioned by
the pet on the Common Elements as well as damage to the pro-
perty. When such conditions are created, the Owner of such Unit
shall be assessed an amount not less than Twenty Dollars
{§20.00), as determined by the Association, for clean—up eXpenses
by the Association and may seek other satisfaction as permitxted

by law and this Declaration.

41. Rules and Regulations. No Owner shall vioclate the
rules and regulations for the use of the Units and of the Common
Elements as adopted from time to time by the Association.

42. Maintenance of Interiors. Each Owner shall keep

the interior of his Unit, including, without 1imitation, interior

walls, windows, glass, ceilings, Floors and permanent fixtures
and appurtenances thereto, in a clean, sanitary and attractive

condition, and good state of repair at all times.

43. Structural Alterations. No structural alterations
to any Unit shall be made, and no plumbing, electrical or similar

wor}, within- the Common plements shall be done, by any Owner
without the priecr written consent of the Association.

44 . Signs. No signs whatsoever shall be erected or
maintained in the Common Areas without the prior written consent
of the Committee, except: (i) Such signs as may be required by

legal proceedings, and {1i) such signs &s Declarant may erect or
maintain incident to sale of Units.
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45. Reservation of Declarant: Notwithstanding
anything contained herein to the contrary, until the Declarant
has completed and sold all of the Units, neither the Unit Owners
who have purchased Units from the Declarant nor the Association
ghall interfere with the completion of improvements and sale of
the remaining Units. 'The Declarant reserves the right to use any

Units owned by Declarant as models, management offices or sales

offices until such time as Declarant conveys title thereto to
Unit Owners. Declarant reserves the right to relocate the same
from time to time within the Project; upon relocation or sale of
a model, management office or sales office, the furnishings
thereof may be removed. Declarant further reserves the right to
maintain on the Project such advertising signs, which may be
placed in any location on the Project and may be relocated or
removed, all at the sole discretion of Declarant. '

. _ 46, Hazard Insurance. The Association shall at all
times maintain —In force Thazard insurance meeting the following
requirements: ’

(i) A multi-peril type policy covering the
entire Project (both Urnits and Common
Areas) shall be maintained. As a

minimum, such policy shall provide fire
and extended coverage insurance (as well
as all other coverage of the kinds znd
in the amounts commonly reguired by
private institutional Mortgage investors
for projects gimilar to the , Project
in connection, location, and use) on a
replacement cost basis in an amount not
jess than one hundred percent (100%) of
the insurable value.

(ii) The name of the insured under the policy
required to be maintained by the
foregoing items (i) and (ii) shall be in
the form and substance essentially as
follows: - "The Fountain Hills Condomi-
nium Association for the use and benefit
of the individual Owners". - (Said Owners
ehzll be deszignated by name, if
required.)

(iii) Fach such policy shall include the
standard mortgagee clause commonly
‘accepted by private institutional

Mortgage investors in the area in which
the Project is located, which clause
either shall be endorsed to provide that
any proceeds shall be paid to the
Association for the use and benefit cf
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Mortgagees as their interests may appear
or shall be otherwise endorsed to fully
protect the interests of Mortgagees. In
addition, the mortgagee clause shall
provide that the insurance carrier shall
notify each Mortgagee named at least
ten (10) days in advance of the effec-
tive date of any reduction in or
cancellation of the policy.

47. Fidelity Insurance. The Association shall at all
time maintain in force fidelity coverage against dishonest acts
on the part o©f managers, directors, officers, employees, ©OF
volunteers responsible for handling funds - belonging to or
administered by the Association. The fidelity bond or insurance
shall name the Association. The fidelity bond or insurance shall
name the Assoclation as the insured and shall be written in an
amount sufficient to afford the protection reasonably necessary
but in no event less than one and one-half (1 1/2) times the
Project's estimated annual operating eXpenses and reserves. AN
appropriate endorsement to the policy shall be secured to cover
persons who serve without compensation if the policy would not
otherwise cover volunteers.

48. Public Liability and property Damage. The
Association of Unit Owners shall at all times maintain ip force a
comprehensive policy of public 1iability insurance covering all
of the Common Elements and all public ways located within the
rroject. Such insurance shall include a "geverability of
Interest Endorsement” which shall preclude the insurer from
denying the claim of a Unit Owner because of negligert acts of
other Owners or the Association. The scope of coverage shall be
such as to include all coverage in the kinds and amounts required
by private institutional Mortgage investors for projects similar
in construction, location and use, The coverage for personal
injury and/or property damage shall be for at least One Million
Dollars ($l,000,000.00) per occurance. '

49. Workmen's Compensation and Employer's Liability
Insurance. The Association shall purchase workmen's compensation
T5T e oover's lisbility insurance and 211 other similar insur-

ance in respect to employees oi +the Association in the amounts
and in the forms now or hereafter required by law.

50. General Regquirementis Concerning lnsurance. Each
insurance policy maintained pursuant fo the foregoing Sectlions
46, 47, 4B, =&nd 49 shall pe written by an insurance carrier
which is licensed to transact business in the State of Arizona.
No such policy shall be maintained wheres: (i) under the terms of
the carrier's charter, By-Laws, or policy, contributicns may be
required from, oOr assessments may be made against, a Unit Owner,
& Mortgagee or the Association: {(ii) Dby the terms of the car-
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rier's charter, By—Laws, or policy, loss payments are contingent
upon action by the carrier's board of directors, policyholders,
or members; OT (iii) the policy includes any limiting clauses :
(other than insurance conditions) which could prevent the party !
entitled from collecting insurance proceeds. The provisions of
this Section 50 and of the foregoing Sections 46, 47, 48, and 49,
shall not be construed to 1imit the power Or authority of the
Association to obtain and maintain insurance coverage, in
addition to any insurance coverage . reguired hereunder, in such
amounts and in such forms as the Association may deem appropriate
from time to time.

51, Owner's own Insurance. Notwithstanding the
foregoing provisions, eacn COwner may obtain insurance at his own
expense providing coverage upon his condominium Unit, his
perscnal property. for his personal liability, and covering such
other risks as he may deem appropriate, but each such policy
shall provide that it does not diminish the insurance carrier’s
coverage for liability arising under insurance policies which the |
Association obtains pursuant to above Sections concerning
insurance. All such insurance of the owner's Condominium Unit
shall waive the insurance company's right of subrogation against
the Association, the other Owners, and the servants, agents,
guests of any of them, if such insurance can be obtained in the
normal practice without additional premium charge for the waiver
of rights of subrogation. :

52, Affects Title. Title to each Condominium Unit is
hereby made subject O The terms and conditions hereof, which
bind the Declarsnt and &ll subsequent Owners, whether or not it
be so expressea in the deed by which any Ownerl acquires his
Condominium Unit.

53. Association as Agent. A1l of the unit Owners
jrrevocably constitute and appoint the Association their true and
jawful agent in their name, place and stead for the purpose of
dealing with the Project upon its damage OF destruction as
hereinafter provided. Acceptance by any grantee of a deed from

the Declarant or from any owner shall constitute appointmentdof
the attorney in fact herein provided.

54. General Authority of Association. As attorney in
fact, the Association shall have full and complete authorization,
rignt &nd yo.er to make, cyecute and deliver any contract ¢s&d,
or other instrument with respect to the interest of 2 Condominium
Unit Owner which may be mecessary or appropriate to exercise the
powers herein granted. Repair and reconstruction of the improve-
ments as used in the succeeding subparagraphs mean restoring the
Project to substantially the same condition in which it existed
prior to damage, with each Unit and the Common Elements having
substantially the same vertical and horizontal boundaries as
before. The Proceeds of any ipsurance collected shall available
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to the Association for the purpose of repair or reconstruction 15
unless the Owners and all first Mortgagees unanimously agree not

+o rebuild in accordance with the provisions set forth herein-
after. .

In the.event any Mortgagee'should not agree not to
rebuild, the Association shall have the option to purchase such
Mortgage by payment in full of the amount secured thereby if the
Owners are in unanimous agreement not to rebuild. The Associa-
tion shall obtain the funds for such purpose by special assess-—
ments under this Article of this Declaration. .

55, Estimate of Costs. As soon as possible after an

event causing damage to, ©F destruction of, any part ©of the
project, the Association shall obtain estimates that it deems

reliable and complete of the costs ©of repair or reconstruction of
that part of the Project damaged OT destroyed.

. 56. Repair and Reconstruction. As soon as practicable
after receiving these estimates the Association 'shall diligently
pursue to completion the repair oT reconstruction of the part of
the Project damaged OT destroyed. The association may take all
necessary or appropriate action to effect repair or reconstruc-
tion, as attorney in fact for the Owners, and no consent or other
action by any Owner ghall be necessary in connection therewith.
such repair or reconstruction shall be in accordance with the
original plans and specifications of the Project or may Lo in
accordance with any other plans and specifications the Associa-
tign ®mnlt FTTIOVY. provided that in such latter event the number
of cubic feet and the number of square feet of any Unit - may not
vary by more than six percent {6%) from the number of cubic feet
and the number of square feet for such Unit as originally
constructed pursuant 1o such original plans and specifications,
and the location of the building shall be substantially the same
as pricr to damagef or destruction. The same easements for
encroachments as declared herein shall and do hereby apply under
the provisions of +his Section.

57. Funds for Reconstruction. The proceeds of any
ijnsurance collected shall be available to the Association for the
urpose ©of repair ©OF reconstruction. 1f the proceeds of the
Insurance are insufficient to pay the estimated or actual cost of
such repair or reconstruction, the Association, pursuant to
cection 33 hereof, may levy in advance a special assessment
sufficient to provide funds to pay such estimated or actual costs
of repalr or reconstruction. gsuch assessment shall be allocated
and collected as provided 1in said Section 33. Further levies
. may be made in 1like manner if the amounts collected prove
insufficient to complete the repair or reconstruction.

58, Disbursement of Funds for Repair or ReconstIucc
tion. The insurance proceed? heia Dby the hssociation and the
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amounts received from the assessments provided for in Section 56
constitute a& fund for the payment of cost of repair and recon-
struction after casuvalty. Tt shall be deemed that the first
money disbursed in payment for costs of repair or reconstruction
shall be made from insurance proceeds; if there is a balance
after payment of all costs ©OS such repair or reconstruction, such
balance shall be distributed to the Owners in proportion to the
contributions each Owner made pursuant to the assessments the

Association made under Section 33 of +this Article.

59. pecision Not _to Rebuild. If all Owners and all
holders of first Mortgages oOn Condominium Units agree not to
rebuild, as provided herein, the Project shall be sold and the
proceeds distributed as hereinafter provided. In such instance
the Association shall forthwith record a notice setting forth
such fact or facts, and upon the recording of such notice by the
Association - the Project shall be sold by the Association as
attorney in fact for all of the Owners free and clear of the
provisions contained in this Declaration, the Ccondominium Plat
and the By-Laws of the Association. The sale proceeds shall be
apporticned among the Owners in proportion to the respective
percentage Interest, and such apportioned proceeds shall be paid
into separate accounts, each such account representing one
condominium Unit. Each such account shall remain in the name of
the Association, and shall pbe further identified by the Condomi-
nium Unit designated and the name of the Owner. From each
separate account the Association, as attorney in fact, shall use
and disburse the total amount of such accounts without contribu-
tion from oOne account to the other, £first to encumbrancers
(inolefing the Lssociation) in +he order of the priority of their
liens &nd the balance remaining to each respective Owners.

ARTICLE VI
RIGHTS OF MORTGAGEES

From and after the time a Mortgagee makes written
request to the Association therefore, the Association shall
notify such Mortgagee in writing in the event that the Owner of
the Condominium Unit encumbered Dby the Mortgage held by such
Mortgagee neglects for a period of thirty (30} or more days to
cure any failure e¢n his part &0 perform any of his obligaticns
under this Declaration. '

The lien or claim against a condominium Unit for unpaid

assessments or charges levied by the Association pursuant to this

peclaration or the Act shall be subordinate to the Mortgage
affecting such condominium Unit, and the Mortgagee thereunder
which comes into possession ©OF which obtains title *o the
condominium Unit shall take the same free of such lien or
claim for unpaid assessments O charges, but only to the extent
of assegsments Or charges which accrue prior to foreclosure of

22




=1l
96 057215

the Mortgage, exercise of a power of sale available thereunder,
or deed or assignment in lieu of foreclosure (except for claims
for a pro-rata share of such prior assessments oOr charges
resulting from a pro-rata reallocation thereof to all Condominium
Unite including the condominium Unit in- which the Mortgagee 1is
interested). Ko assessment, charge, lien, or claim which is
described ~in the preceding sentence as being subordinate to &
Mortgage or as not to burden a Mortgagee which comes into
possession of which obtains title shall be collected oOr enforced
by the Association from oOr against a Mortgagee, @& successor in
title to a Mortgagee, ©oOr the Condominium Unit affected or
previously affected by the Mortgage concerned.

Unless all of the Mortgagees of the individual Condomi-

nium Units have given their prior written approval, the Associa-
tion shall not be entitled, by act, cmission or otherwise:

(a) To abandon or terminate the Condominium Project or
to abandon or terminate the arrangement which is
established by this Declarant and the Condominium

Plat;

(b) To partition or subdivide any Unit;

(¢) To abandon, partition, subdivide, encumber, sell,
or transfer all or any part of the Common Elements
{except for the granting of easements for util-
ities and similar purposes consistent with the
i ternded uze cf the Common Elements) .

(d) To use hazard insurance proceeds resulting from
damage to any part of +the Condominium Project
(whether to Units or to the Common Elements) for
purposes other than the repair, replacement, Or
reconstruction o©of such improvements, except as
provided in Article V in the event of Casualty
Damage or Destruction; .

(e} To change the pro-rata interests or obligations of
any Unit which apply for {i) purposes of levying
assessments ©r charges Or allocating.distributions
of hazard insurance proceeds or condemnation
as wards and for ({ii) determining the pro-rata
chare of ownership of each Unit in the Common
Elements.

(f£) To make any material amendment to the Declaration
or to the By-Laws of the Association;

{g) To effectuate any decision o©of the Association toO
terminate professional management and assume
self-management of the Project.
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The Association shall not: (i) alter the provisions of
gsections 46, 47, 48, 49, 50, and 51 of Article V in such a way as
to diminish the insurance protection required ' to be afforded to
the parties designed to be protected thereby; or (ii) fail to

maintain the insurance coverage described in said Sections.

Any institutional holder of a first Mortgage ©fl a Unit
in the Project shall, wupon request be entitled to: (i) inspect
the books and records of the Association during normal business
hours; (ii) receive an annual financial statement of the Associa-
tion within ninety (90) days following the end of any fiscal year
of the Association, and {iii) written notice of all meetings of
the Association and be permitted to designate a representative
to attend all such meetings.

- Tpgﬁgssog;atiph"shall_eiﬁgp;isbﬁan adequate reserve to
tétover the costs ofﬁtreasﬁpably ﬂﬁfédictgple@fand;wif-necessary
maforgiepairs and replacements ©of the Common Eleménts and shall
cause.. such reserves to pe ‘funded by regular monthly or other
periodic. assessments against - the Units rather than by special

assessments.

Any agreement for professional management ©Of the
condominium Project which may pe entered into by the Association,
and any contract {(to which the Association is a party) shall czll
for a term not exceeding one (1) year renewable by agreement of
the parties for successive one (1) year periocds and shall provide
trrt eitrer prreyv, with  oOr without cause and without payment of
any terminaticn fee, may terminate same -upon not in excess of
thirty (30} days written notice.

From and after the time a Mortgagee makes written
request to the Association, the Association shall notify such
Mortgagee in writing in the event that there occurs any damage Or
loss to, or taking or anticipated condemnation of: (i} the Cocmmon
elements involving an amount in excess of or reasonably estimated
+o be in excess of Ten Thousand Dollars ($10,000.00);: or {ii) any
Unit encumbered by the Mortgage held by such Mortgagee, if the
amount invelved in such damage, loss, OT taking is in excess of,
or recasonablw estimated to be in excess of One Thousand Dollars
($1,000.00). Saia notice shall be given within .ten (1C) cays
after the Association learns of such damage. ioss, taking, or
anticipated,conéamnation.

No provision of this Declaration gives or may give a
Unit Owner or any other party priority over any rights of
Mortgagees pursuant to their respective Mortgages in the case of
a distribution of Unit Owners of insurance proceeds or condemna=-
tion awards for loss to ©r taking of Units and/or the Common
elements.
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any Mortgagee which obtains title to the Unit encumber-
ed by its Mortgage pursuant to the remedies provided for in said
Mortgage, pursuant to foreclosure of said Mortgage, pursuant to
exercise of a power .of sale available under said Mortgage, or
pursuant to deed or assignment in lieu of foreclosure, shall be
exempt from and shall in no way be governed by or subject to any
“right of first refusal”.

In the event another provision or clause of this
Declaration deals with the same subject matter as is dealt with
in any provision or clause of this Article, the provision or
clause which results in the greatest protection and security for
a Mortgagee shall control the rights, cbligations, ©Or limits of
authority, as the case may be, applicable to the Association with
respect to the subject concerned.

No amendment to this Section which has the effect of
diminishing the rights, protection, or security afforded to
Mortgagees shall be accomplished or effective unless all of the
Mortgagees of the individual Units have given their prior written
approval to such amendment . Any amendment to this Section shall
be accomplished by an instrument executed by the Association and
filed for record in the office of the County Recorder, Maricopa
County, Arizona. in any such instrument an officer of the
decomciotion shall certify that any prior written approval of
Mcrtgagees required by this Secticn as a condition to amendment
h: Y- rhkisined.

ARTICLE VII
AMENDMENT

Except as provided in, and/or subject to the terms of
items (a) through (b) below, the vote of a least 2/3 of the Units
shall be required to amend this Declaration or the Condominium
Plat. Any amendment &O authorized shall be accomplished through
‘the recordation of an instrument executed by the Association. ‘In
such instrument 'the Association shall certify that the vote
required by this Article for amendment has occurred. the fore-
going right of amendment shall, however, Dbe spbject to the
following:

(a) Any amendment to the foregoing Section VI ("Rights
to Mortgagees") shall be subject to the matters
treated by the last Paragraph of said Article.

(b) Until Declarant has conveyed all but three (3)
Units in the Project, no amendment to the Condomi-
nium Plat or to any provision of this Declaration
which has or may have the effect of diminishing or
‘impairing any right, power, authority, privilege,
protection, cr control accorded to Declarant (in
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its capacity as Declarant) herein shall be
accomplished or effective unless the instrument
through which such amendment is purported to be _ 1
accomplished {is consented to in writing by
Declarant.

ARTICLE VIII
GENERAL PROVISIONS

1., Compliance. Each Owner or occupant of a Unit
shall comply with, and all interests in all Units shall be
subject to, the terms of the Act, the terms of this Declaration,
the By-Laws, and the provisions of any rules, regulations,
agreements, instruments, and determinations contemplated by this
Declaration, and failure to comply shall be grounds for an action
to recover sums due for damages or injunctive relief or both,
maintainable by the Asscciation on behalf of Unit Owners, or, in
a .proper case, by aggrieved Unit Owner. By acqguiring any
interest in a Unit or in the Project, the party acquiring such
interest consents to, and agrees to be bound by, each and every
provision of this Declaration.

2. Declarant's Rights Assignable. All of the rights
of Declarant under this Declaration, o©or the Rights of Declarant
hereunder respecting any given portion of the Additional Lund,
may be assigned or transferred either by operation or law or
through a voluntary conveyance, transfer, or assignment.

3. Interpretation. To the extent the provisions of
the Act are consistent with this Declaration, such provisions
shall supplement the terms hereof and are incorporated herein.
The captions which precede the Articles and Sections of this
Declaration are for convenience only and shall in no way affect
the manner in which any provision hereof is construed. Whenever
the context so reguires, the singular shall include the plural,
the plural shall include the singular, the whole shall include
any part thereof, and any gender shall include both other
genders. The invalidity or unenforceability of any portion of
this Declaration shall not affect the validity or enforceability
of the remzinder hereci.

4. Ifiecctivec Dzte. This Declaration, any amendment
or supplement thereto, and any amendment or .supplement to the
Condominium Plat shall take effect upon its being recorded in the

office of the County Kecorder, Maricopa County, Arizona,
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EXECUTED this o)) day of Alauzalb.o o 1985.

FDeélarant“ . ' ;
' }G/LAUKJJQ.C?.gil% 2

MICHAEL A. DUEBOIS

/Zf% F Ao 00

CHRISTOPHER F. KENDALL

STATE OF ARIZONA )
) ss8:
COUNTY OF MARICOPA )
on this = *day of A »-%v /1985, before me

the - undersigned Notary personally épbeared MICHAEL A. DUBOIS and
CHRISTOPHER F. KENDALL, who executed the foregoing instrument and
acknowledged that they executed he same for the purposes therein

stated. .
. f"_"-
. 'r' )
o : /; l, , pd /
* IV RN .___J‘_'. \ . E v

Notary Public

. )
P 37 e [ 4
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oo Eapies Feb 18,1067




EXHIBIT B
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FOUNTAIN HILLS CONDOMINIUMS

FOUNTAIN HILLS PLAT =422 - LOT |- BLOCK | AS RECORDED
IN BOOK 155, PAGE 2!, MARICOPA COUNTY RECURDS
LOCATED IN SECTION 22, T3N,REE,G 8 SRBE & M
MARICOPA COUNTY, ARIZONA
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